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HAYKOBA PAJIA BICHUKA

Ounexcanap Ilerpummun — TOKTOp MOPUANYHUX Hayk, mpodecop, akamemik HAIIpH
VYkpainu (ronoBa HaykoBoi paan) (HamionansHa akamemis IpaBOBUX HAyK YKpaiHu, YKpaiHa);

IOpiii bapa6am — moxTOp IOPHIMYHHMX HayK, mpodecop, wieH-kopecnonaenT HAIIpH
VYxpainu (HarionansHuil 1opuIuaHAN YHIBepcHUTET iMeHi SpocnaBa Myaporo, Ykpaina);

KOpiii Bbayain — poktop ropuamuHuX Hayk, mpodecop, akamgemik HAIIpH VYxkpainu
(HamionansHuit TopuIudHA YHIBepcHUTET iMeHi SpocmaBa Myzaporo, Ykpaina);

BsiuecsiaB bopucoB — MOKTOp IOpHINYHAX HAyK, rpodecop, akagemik HAIIpH Ykpainu
(HayxoBo-mocmigHuii 1HCTUTYT BUBYEHHS MNpoOJeM 3JI0YMHHOCTI iMeHi akagemika B. B.
Crammuca HanionansHOT akanemii mpaBoBuX HayK YKpainu, YkpaiHa);

BanenTtuna BopucoBa — xaHIuaaT IOPUIMYHUX HAYK, Mpodecop, WICH-KOPECTOHACHT
HAIIpH Vkpaian (HauionaneHuit topuaumunuid yHiBepcuteT iMmeHi SpocnmaBa Mymporo,
VYkpaina);

Bosogumup Tapamyk — OOKTOp IOPUAMYHHUX HAyK, Npodecop, WICH-KOPECHOHACHT
HAIIpH Vxpainn (HamiomameHuil topuamyHuii yHiBepcuTeT imeni SpocmaBa Mymporo,
VYkpaina);

Bosogumup I'ostina — 1OKTOp IOpUANYHUX Hayk, Ipodecop, wieH-kopecrionaenT HAIIpH
VYxpaian (Hamionansuuii FopuaAndHAi yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bosogumup I'onuyapeHko — TOKTOp IOpUAMYHHMX HayK, mpodecop, akamemik HAIIpH
VYxpaian (HamionansHuii FopuAndHui yHiBepcUTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bonogumup KypaBeiab — IOKTOp IOpuAWYHHX Hayk, npodecop, akamemik HAIIpH
VYxpainu (HamionansHa akajiemisi npaBoBUX HayK YKpaiHu, YKpaiHa);

Oxcana Kanuina — J0KTOp I0pUAMYHHUX HayK, npodecop, wieH-kopecnonaenT HAIIpH
VYxkpai- a1 (HanionaneHuii topuguuHuii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bsiuecnas KomapoB — kanmupaT OpHIUYHUX Hayk, mpodecop, akagemik HAIIpH
VYxpainu (Hauionansauii rtopuandHuii yHiBepcuTeT iMeHi Spocnasa Myaporo, Ykpaina);

Ounexcanap Kpymuan — T0KTOp IOpHINYHUX HayK, podecop, akagemik HAIIpH Ykpainu
(HaykoBo-mociiHAN 1HCTUTYT MPHUBATHOTO TpaBa 1 MiJMPUEMHUITBA iMeHi akagemika D. I
Bypuaka HarionanbpHOT akajieMii mpaBoBUX HayK YKpaiHu, YKpaina);

Mukona KydepsiBeHKO — JOKTOp HOPHUIUYHUX Hayk, mnpodecop, akamemik HAIIpH
VYxpainu (Harionansauii ropuandanii yHiBepcuTeT iMeHi SApocnaBa Myaporo, Ykpaina);

Bacuip Jlemak — JOKTOp IOPUIMYHUX HayK, mpodecop, wieH-kopecnonaeHT HAIIpH
Vxpaiau (Koncrurymiitauit Cyn Ykpainu, Ykpaina);

Cepriii MakcuMoOB — TOKTOp IOPUIMYHUX HAYK, npodecop, wieH-kopecnonaeHT HATIpH
VYxpainu (Harionansauii ropuanaanii yHiBepcuTeT iMeHi SpocnaBa Myjporo, Ykpaina);

Onena Opawk — JOKTOp OPHAMYHUX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HaykoBo-70CiIHUI IHCTUTYT IHTENEKTyalbHOI BilacHOCTI HarioHanbHOI akajeMii mpaBoOBUX
HayK Ykpainu, YKpaiHa);

Muxkosa IManoB — mokTOp IOpHAMYHHX Hayk, npodecop, akagemik HAIIpH Vkpainu
(HauionanbHuil topuauaHuii yHiBepceuteT iMeni SpocnaBa Mynporo, Ykpaina);

Bosogumup Ilniaumuyk — JOKTOp IOPHIMYHHX HaykK, npodecop, WieH-KOPECHOHACHT
HAIIpH VYxkpainu (HaykoBo-gocmigauii iHCTUTYT iHpopMaTHKH 1 mpaBa HamionanbsHol akagemii
MPaBOBUX HAayK YKpaiHW, YKpaiHa);

Cepriii [Ipuiunko — AOKTOp IOpUAMYHHUX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HartionabHMM IOpUIUIHIN YHIBEpCUTET iMeHi SpocmaBa Mynporo, Ykpaina);




Ilerpo PaGinoBHY — IOKTOp MOpUAMYHHX Hayk, mpodecop, akamemik HAIIpH Vkpainu
(JIpBiBCHKMIT HAllIOHATTFHUM YHIBepcUTET iMeHi [Bana @panka, Ykpaina);

B’saueciaB Pym’siHmeB — JOKTOp OPHUAMYHUX HAyK, Tpodecop, UWIeH-KOPECTIOHIACHT
HAIIpH Vxpaian (HamionanpHmii ropuaudHuil yHiIBepcuTeT imeni SfpocmaBa Mygaporo,
VYxpaina);

Ouaexcanap CBATOUBKMIT — JOKTOp IOPUAMNYHUX HayK, mpodecop, akamemik HAIIpH
VYxpaiau (Bugasaunrso «IlpaBo Ykpainu», Ykpaina);

Amnarouiii CeliBaHOB — TOKTOp IOpUAMYHUX Hayk, mpodecop, akanemik HAIIpH Ykpainu
(HauionansHuii lopuauuHuii yHiBepceuTeT iMeHi SpocnaBa Mynporo, Ykpaina);

Inna Cnacudo-®areeBa — JOKTOp IOPUAMYHHMX HAYK, Npodecop, UICH-KOPECIOHICHT
HAIIpH VYxpainu (Hanionansauii 1opuguuHuid yHiBepcuTeT iMeHi SlpocnaBa Myaporo, Ykpaina),

Bosogumup Tuxuii — HOKTOp IOpUIMYHUX HayK, mpodecop, akagemik HAIIpH Ykpaian
(HamionanbHa akajeMis TpaBOBUX HayK YKpaiHu, YKpaiHa);

IOpiii emmy4yenko — TOKTOp IOpUAMYHHUX HayK, npodecop, akagemik HAH Ykpainu Ta
HAIIpH VYxpainu (Iactutyt nepxasu i mpaBa imeHi B. M. Kopenpkoro HarionanpHoi akagemii
HayK YKpaiHu, YKpaiHa);

Bagepiii Illenmitbko — qoKTOp OpUAMYHUX Hayk, mpodecop, akagemik HAIIpH Yxpainm
(HauionanbHuit ropuauaHuii yHiBepcuteT iMeHi SIpocnaBa Mynporo, YkpaiHa);

Oabra Iuao — MOKTOp IOPUAMYHUX HayK, mpodecop, uieH-kopecrmoHmeHT HAIIpH
VYxpaian (Hamionansuuii FopuinyHuil yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Muxaiiso Hlyabra — moxTop IOpUAWYHUX HAyK, mpodecop, wieH-kopecmonaeHT HAIIpH
VYxpainu (HamionansHuii topuandanii yHiBepcuTeT iMeHi SApocnaBa Myaporo, Ykpaina)

PEJAKIIMHA KOJIET TS

Bacuab Tauiii — noktop ropuandHuX Hayk, npodecop, akagemik HAH Ykpainu Ta HATIpH
VYkpainu (ronoBa pepakuiiHoi koierii) (HarioHanpHuH IOpHIMYHMI YHIBEPCHUTET IMEHI
Spocnasa Myaporo, Ykpaina);

Teodinb Acciep — npodecop (Yriepcuter CtpacOypra, @panuis);

®duasiyc Anroniii Baiiac — npodecop (byxapectcbkuii YHiBepcutet, PymyHis);

IOpren BbazenoB — npodecop ([HCTUTYT 1HO3EMHOIO Ta MIXKHAPOJHOTO MIPUBATHOTO MpaBa
iMeHi Makca [Tnanka, Himeuuuna);

Binsam Egior Bataep — npodecop (llkona mpasa, YHiBepcuter mrary [leHcuibBaHis,
CIIA);

Cepnxno bueuny — 10KTop I0pHIANYHUX HAYK, Tipodecop (PaxkynpTeT rnpaBa, MongaBChKUil
Jep KaBHUH yHIBepcHTET, MoJIJI0Ba);

IOpiii Butak — nokrop mopuaMYHHX Hayk, npodecop, akanemik HAIIpH VYkpaian
(Hauionanbuuii ropunuanuil yHiBepeuteT iMeHi SIpocinaBa Mynporo, Ykpaina);

CranicnaB Byka — npodecop (bBantiiicbka MixkHapoiHa akajemist, JIaTBist);

€pmexk BypibaeB — jgoxTop ropuamuHux Hayk, npodecop (Kazaxcekuil HamioHadbHUN
nejaro- riuHuM yHiBepcutet imeni Abas, PecryOuika Kazaxcran)

Yada Bapra — npodecop (IHCTUTYT MpaBOBUX JOCIHIDKEHb, YTOPChKa akajeMis Hayk,
VYropmuHa);

AnaroJiii eTbMaH — MOKTOp OpUAMYHHMX Hayk, rnpodecop, akagemik HAIIpH Ykpainu
(HauionansHuil topuauaHuii yHiBepcuteT iMeHi SIpocnaBa Mynaporo, Ykpaina);

€Bren 'etbMaH — [OKTOp IOPUOMYHHUX HayK, mpodecop, uieH-kopecmoHneHt HAIIpH
(HauionanbHa akajgemis IpaBOBUX HayK YKpaiHH, YKpaiHa)




Auapiii I'puHsik — TOKTOp IOPHAWYHUX HAyK, mpodecop, wieH-KopecmonaeHT HAIIpH
VYxpainn (HaykoBo-mocmiHuil iHCTUTYT MPUBATHOTO TpaBa i MiANPUEMHHUITBA IMEHI aka/eMika
®. I". Bypuaka HamioHansHOT akaieMii mpaBOBUX HAyK YKpaiHu, YKpaiHa)

Koctautun I'ycapoB — 1oKTOp I0pUANYHHUX HAYK, mpodecop, wieH-kopecnonaenT HAIIpH
VYxpainu (Hanionansauii ropuandHuil yHiBepcuTeT iMeHi Spocnasa Myaporo, Ykpaina);

Haranis I'yropoBa — nmokxtop ropuawmdHux Hayk, npodecop (IlonraBchknii ropuaudHuit
iHCTH- TYT HallioHaIBHOTO FOPUIMYHOTO YHIBEpCUTETY iMeHi SIpociaBa Myaporo, Ykpaina);

Tomac laBy.iic — npodecop (BinbHIoChKHI fepkaBHUI yHIBepcHUTET, JINTBa);
Tomac Kuapo — mpodecop (BapmraBerkuii yHiBepeuTeT, [lompima);

Mukona IHIIMH — JTOKTOp IOPUIMYHHMX HaykK, mpodecop, akamemik HAIIpH VYkpainu
(KuiBchkuii HarioHanpHAN yHiIBepcuTeT imeHi Tapaca [lleBuenka, Ykpaina);

®apxan KaparycoB — J0KTOp IOpHINYHHX HayK, npodecop (IHCTUTYT mpUBaTHOTO MpaBa
Kacmiiickkoro yHiBepcurery, PecriyOmika Kazaxcran);

Emanyeas Kacremnsipan — npodecop (YuiBepcuter CtpacOypra, @paniiis);
Kapa-T'epman Kectnep — nmpodecop (YHiBepcuret M. Tio0inren, Himeuunna),
Poan¢ Kuinep — npodecop (Yuisepcurer ['ere, Himeuunna);

Tanen Kepikmae — npodecop (Llkona mpaBa, Ta/uliHHCHKUM TEXHIYHHN YHIBEPCHTET,
Ecronisn);

Ounexciii Kot — [0KTOp IOpHIMYHUX HAyK, CTapIIMd JOCTIIHUK, YWICH-KOPECIOHICHT
HAIIpH VYkpainu (HayxoBo-mocmigHuii iHCTUTYT NMPUBATHOTO IMpaBa i MiANMPHEMHUIITBA iMEHI
akanemika @. I'. bypuaka HamionansHoi akazemii mpaBoBUX HayK YKpaiHu, YKpaiHa);

Hatanisn Ky3HenoBa — nokTop opuauuHux Hayk, npodecop, akagemik HAIIpH VYkpainn
(HamionasibHa akajieMist IpaBOBUX HayK YKpainu, YKpaiHa);

Paiinep Kyabmc — npodecop (IHCTUTYT 1HO3EMHOT0O Ta MIXKHAPOHOTO MPUBATHOTO MpaBa
imeHi Makca [Tanka, Himeuuuna);

HMomike Kypymicasa — npodecop (Illkona npasa, YuiBepcuter Bacena, Snomis);

Ipuna Jlykau — J0KTOp MOpuaAMYHUX Hayk, mnpodecop (KuiBchkuil HarioHaIBHUI
yHiBepcureT iMeHi Tapaca LlleBuenka, Ykpaina);

CHeroJie Mationbene — npodecop (Yuisepcuret iMmeni Muxkosaca Pomepica, JIntsa);

Karepin Mea — npodecop (Jlicaboncekwii yHiBepcuter, [lopTyraiis);

Bacuas HacTiok — JIOKTOp FOpWAMYHHX Hayk, mpodecop, wieH-kopecnonaeHT HATIpH
VYkpaian (HanionansHuii 'opuauuHuii yHiBepeuTeT iMeHi SpociaBa Myaporo, Ykpaina);

Konpan Ocaiina — nokrop ¢inocodii B ramy3i mnpasa (BapmaBcbkuii yHIBEpCHUTET,
[Tonpima);

Map’sina IlneHOK — TOKTOp IOpUAMYHMX HayK, rpodecop (HaykoBo-mocmigHuid iHCTUTYT
MIPUBATHOTO TIpaBa i MiAnpueMHHITBA iMeHi akagemika @. I'. bypuaka HamionanpHOi akamemii
MPaBOBUX HayK YKpaiHu, YKpaina);

Caitiiana Cepborina — JOKTOp IOpUANYHUX HayK, podecop, wieH-kopecnonaeHT HATIpH
VYkpainu  (HaykoBo-mocnmigiHuii  IHCTHTYT  JIep)KaBHOTrO  OYJIBHHIITBA Ta  MICIICBOTO
camoBpsALyBaHHs HarioHansHOT akaznemii mpaBoBUX HayK YKpaiHu, YKpaiHa);

I3a6esa Cromepcebka-MyxoBebka — ipodecop (JlomsuHcbkuit yHiBepeuteT, [lombima);

Kupuiio TomameBcbkHii — JIOKTOp HOPHJIMYHUX HayK, JOUEHT (YcTaHOBa OCBITH
Odenepanii  npodemiiok  bimopyci  «Mikuaapoauuit  yHiBepcurer “MUTCO”», PecmyOiika
binopycs);

Kanna Xamsina — noxTop ropuauuHHX Hayk, npodecop (Kazaxcekuil HarioHambHUMA




yHiBepcuteT iMeHi Abas, PecryOiika Kazaxcran);

Biktop IlleBuyk — nokTop MopuanuHux Hayk, npodecop (HamionaneHuii ropuandHUR
yHiBep- cutet iMeHi SpocimaBa Mynaporo, Ykpaina);

Xanc loaxim Illpamm — npodecop (Inctutyt CximHoro mpaBa YHIBEpCHTETY TEXHOJOTII,
Oi3Hecy i qu3aitny, HiMmeuunHa);

Paiimynpnac FOpka — npodecop (YHiBepcutrer Mukonaca Pomepica, JIutsa);

IBan SIkoBIOK — [OOKTOp IOpUAMYHHX Hayk, npodecop (HaumionanpHuil ropuandHUI
yHiBepcuteT imMeHi SIpocnaBa Myaporo, Ykpaina);

Ouser SlpomieHKo — JOKTOp IOPUAMYHHX HayK, mpodecop, wieH-kopecnonaenT HATIpH
VYxpainu (Hamionansamii 10puInYHAN yHIBEpCUTET iMeHi SIpocimaBa Mynporo, Ykpaina)
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HNPOCYB'€EKTHA KOHIEITIIA IHIAITPUEMCTBA

AHOTaUif. AKMYanbHicMb 00CIONCEHHS 3YMOBIOEMbCA HEOOXIOHICIMIO BUABTIEHHS ONMUMANbHOL
MoOeni 3aKpinieHHs NOHAMMS «NIONPUEMCINEOY» MA HEeOOXIOHICIO 83AEMHO20 Y3200)CEHHS
NOHAMY  (30KpemMa, MOMONCHUX) 8 MeHCax eKOHOHOMIYHUX GIOHOCUH y KOHMEKCMI CY4acHoi
meHOeHYii  OHOBAeHHA  3aKkoHoOascmea. Cmamms — NPUceayeHa  aHAui3y  NOHAMMA
«nionpuemcmeoy, 06 ’€kmuo8arno2o o0HouacHo y ILusinbHomy xodexci Ykpainu 6 axocmi
00’exma yusinehux npas ma y locnodapcekomy xodexci Ykpainu — 6 sxocmi cyb’exkma
20CN00ApPCLKUX NPABOBIOHOCUH. 3 MEmOoI0 GUAGIEHHS ONMUMAILHO20 NIOX00Y 00 PO3YMIHHS
MepMiHy «RIONPUEMCINBO» NPOAHANI308AHO 3AKOHOOABY] NOJONCEHHSI NPO NIONPUEMCMEO,
saxpinaeni y I'ocnodapcokomy kodexci Yxpainu. Koncmamosano, wo keanigikyiouoio o3Haxoo
nionpuemMcmed, SIK OpeaHizayiinHoi Gopmu 20Cno0aprO8ants, € 1020 0ePHCABHA PecCmpayisn
(cmeopenns) 3a I'ocnooapcvkum kodexcom Yrpainu. Bmim, na niocmasi ananisy nonosicens npo
0eporcasHy peccmpayiro (Cmeopents) wpuduyHux ocio, 3akpinienux 6 L{ugitbHomy KoOdekci
Ykpainu, ma nonooicenv npo depocasny peecmpayiro (cmeopenis) cyd’ekmie 20Cnooapio8amHs,
ecmanognenux locnodapcokum Kodekcom Ykpainu, KoHCMamosawo GIOCYMHICMb MAKUX
ocobnusocmell  0epicasHoi  peecmpayii  (CMEOpeHHs)  NIONPUEMCMBA, BCHIAHOBIEHUX Y
Tocnooapcekomy koodexci. 3 memoio 6useieHHs. Micys NiONpuemcmea y cucmemi cy0 €kmie
20CNO0APCLKUX NPABOBIOHOCUH, BIONOGIOHEe NOHAMMS CRIBCMABIEHO 3 [HWUMU CYO ekmamu
8IONOGIOHUX ~ BIOHOCUH — (CYO’€Km  20CNO0APIOGANHA,  20CNO0APChKA  OpeaHizayis) ma 3
MidIC2ATY3e8UM  YYACHUKOM RIONPUEMHUYBKUX HPABOGIOHOCUH — 0puduyHoi ocobow. Ha
niocmaei ananizy HageOeHux NOHAMb GUAGLEHI HeOONIKU 3aKOH00A840I MexHIKU K V Oe@iniyii
nionpuemcmea 3a I'ocnooapcvkum kodexcom Yxpainu, max i iHwux 1io2o 0eQ)inimusHux Hopm,
Wo CMOCYIOmbCsi GU3HAYEHHS. NPUPOOU OOCHIONCYBAHO20 NOHAMMSA (8U3HAYeHHs cy6 €ekma
20CNO0APIOBAHHS, 20CNO0APCHKOL OpeaHizayii ma 3a2aibHe SUKIAOeHHs HOPM Wo00 cyb ekmis
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(yuacHukig) — eocnodapcekux — iOHOcuw). Bcmawosneno, w0 3a  GIOCYMHOCMI — YiMKO
CMPYKmMypo8aHoi cucmemu cyb €kmie 20Cno0apcbko2o npasd, 6U3HAYEeHHs Micys niOnpuemMcmea
y 8IONOGIOHII cucmemi 80AYAEMbC HeOOIPYHMOBAHUM (0COOIUBO Yy KOHmMeKcmi 00 ekmueayii
nionpuemcmea 'y Llusinonomy xoodexci Ykpainu). Buxnadewe 3yMOGIH0OE HAABHICMb HUZKU
npobnem y npago3acmoco8Hill Npakmuyi, NOo8’sa3aHux He Juule 3 HeY3200HCeHiCmI0 080X
KOOUDIKOBAHUX aAKMIB, Npeomem Npago8oco pecymo8anHs AKUX NPUHAUMI YaCMKOB0 CNIBNAdae,
a i 3 GIOCYMHICMIO CUCMEMHOCMI Y BUKIAOEHHI NOJIOJNCEHb NpPO CYO €KMI8 20Cn00apCbKux
BIOHOCUH.

Kuio4oBi ciioBa: rocromapchbki BiTHOCHHH, YYACHUKH IIUBITEHOTO 000POTY, 00’ €KTH IMUBIITHHIX
paB, PUANYHA 0CO0a.
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PRO-SUBJECTIVE ENTERPRISE CONCEPT

Abstract. The article is devoted to the enterprise concept theoretical framework development,
which is objectified in both Civil and Economic codes of Ukraine. Thus, named concepts are
fundamentally different. In particular, Civil Code of Ukraine recognises enterprise as an object.
In the same time Economic code gives a birth to prosubjective enterprise concept. Nevertheless,
both legal acts are aimed to regulate economical relationships, which results to doctrinal and
practical needs to identify the optimal approach of understanding the nature of enterprise under
the current legislation of Ukraine. In order to identify the place of the enterprise in the system of
subjects of economic relations, the relevant concept is compared with other subjects of the
economic relations (business entity; business organization) and with the intersectoral participant
of business relations — a legal entity. Based on the analysis of these concepts, the Authors
claimed a non-systematic approach to concept defining under the Economic Code of Ukraine and
other shortcomings of legislative techniques in the definition of the enterprise under named act,
which resulted in the absence of a clearly constructed system of subjects of economic law. Thus,
the establishment of the place of the enterprise in the relevant system seems impractical.

Keywords: legal entity, Economic code of Ukraine, Civil code of Ukraine, company.
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INTRODUCTION

The current legislation implements two opposite concepts of the enterprise. This refers to
Article 191 of the Civil Code of Ukraine! and Article 62 of the Commercial Code of
Ukraine?. The Article 191 of the Civil Code of Ukraine® establishes that an enterprise is a
single property complex used for business activities (Part 1). Part 2 of the cited provision
details the composition of the enterprise as a single property complex, and Part 4
stipulates that the enterprise (or its part) may be the object of several transactions.
Therewith, Article 62 of the Commercial Code of Ukraine* defines an enterprise as an
independent business entity established by a competent state authority or local
government, or other entities to meet social and personal needs through the systematic
implementation of production, research, trade, and other economic activities stipulated by
the Commercial Code of Ukraine and other laws.

The above regulatory provisions lead to lively scientific discussions on the legal
nature of the enterprise, the feasibility of prescribing such a structure in regulations, as
well as the scientific validity of the above approaches, their compliance with established
legal traditions and formal logic. Thus, some scholars, perceiving the approach laid down
in the above provisions of the Civil Code of Ukraine, define the company as a participant
(subject) of economic relations [1-3]. However, civil studies are based on the
qualification of the enterprise as an object of civil rights [4-7]. In foreign studies, many
scientists have investigated the corporate concept of the enterprise [8-16]. The above
confirms the relevance of the doctrinal analysis of the concept of enterprise, its legal
nature and the application of legal constructions laid down in the cited articles of the
Civil and Commercial Codes of Ukraine.

The scientific discussion on the "pro-object" or "pro-subject” concept of the
enterprise, as a system-forming category for the regulation of economic relations, has
corresponding statutory origins. Thus, the choice of a concept largely depends on the
definition of a legal act, which is considered a proper regulator of the corresponding legal
relations. In these circumstances, it can be stated that there is a rather long doctrinal
discussion on the correlation between the Civil and Commercial Codes as regulators of
business relations [7]. In this context, it is necessary to support O. O. Pervomaisky,
according to whom, the idea of the correlation of one code to another implies mutual
coherence of their general provisions, which, apparently, is missing from these acts [7].

Apart from the ideal purpose — to prove the absence of a constructive idea in the
Civil Code of Ukraine, a comprehensive study of the concept of "enterprise” provides a
solution to a purely utilitarian issue — the elimination of a set of important law
enforcement issues. Notably, the thesis of the homonymy of the concept of "enterprise™ is
not seen as a strong argument in support of the pro-subjective concept of enterprise, as
both terms are used in a very specific area of legal relations (which will be discussed in
more detail below). Thus, it is necessary to study the "viability" of the corresponding
provisions of the Civil and Commercial Codes of Ukraine for legal science and practice.

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

2 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
3 Civil Code of Ukraine, op. cit.

4 Commercial Code of Ukraine, op. cit.
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The purpose of the study is to analyse the concept of enterprise (in particular, its
pro-subject concept) by comparing it with other types of business entities and
determining the place of the enterprise in the system of such entities.

1. MATERIALS AND METHODS

The regulatory framework for this study included codified regulations governing
economic relations — the Civil Code of Ukraine and the Commercial Code of Ukraine;
regulations that govern the specific features of particular legal forms of legal entities
(Laws of Ukraine "On Freedom of Conscience and Religious Organisations"* and "On
Protection of Economic Competition"?).

Philosophical, general scientific, and special scientific methods of cognition were
used in the study. The dialectical method was used to analyse doctrinal approaches to the
definition of terms such as “enterprise”, "business entity", " economic organisation",
"legal entity"”, as well as to cover the basic properties of these concepts. Aristotelian
methods (analysis, synthesis, abstraction, generalisation, analogy, induction and
deduction) were used to study particular features (signs, characteristics) of the enterprise
as a subject of economic relations, as well as other economic and legal pro-subject
structures mentioned above. The leading Aristotelian method is the analysis by means of
which the enterprise as an economic entity was imaginatively divided into separate signs
(features, characteristics) which were investigated separately as a part of the whole
(collective) concept. Thus, it is a matter of establishment of such signs of the enterprise
as its belonging to subjects of managing; independence; creation by a competent entity,
and the purpose of its creation. Similarly, the economic organisation as a business entity,
the features (signs, characteristics) of which are determined: the status of a legal entity
and the creation in accordance with the Civil Code of Ukraine®. The types of business
entities and economic organisations were studied in an analogous way.

With the help of abstraction, these features were studied separately (in particular, in
terms of their applicability and legitimacy in specific regulations). The method of
abstraction allowed to formulate the conclusions of the study, and deduction and
induction — to make a corresponding search for the original ideas (regulations and
relevant doctrinal provisions). Thus, induction and deduction were used to find the
necessary material to generalise and abstract the statutory pro-subjective approach to the
concept of enterprise. In particular, it is a matter of establishing the dualistic nature of the
term “enterprise” within the Commercial Code of Ukraine.

Formal legal (dogmatic or legal technical) method was used to study and interpret
the provisions of the Civil and Commercial Codes of Ukraine, as well as to describe and
systematise them. The comparative legal method was used to compare the concepts of
"enterprise” in foreign law and " economic organisation”, "business entity", "legal
entity”, "enterprise” in the Civil Code of Ukraine. This method was also used to compare
certain rules on a legal entity in the Civil Code of Ukraine and an enterprise (economic

! Laws of Ukraine No 987-XII "On Freedom of Conscience and Religious Organizations". (1994, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/2210-14#Text

2 Law of Ukraine No 2210-111 "On Protection of Economic Competition". (2001, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2210-14#Text

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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organisation; business entity) in the Commercial Code of Ukraine!, as well as rules
aimed at protecting economic competition in the Commercial Code of Ukraine and the
Law of Ukraine "On Protection of Economic Competition”. The comparative legal
method was also used to compare the procedures for establishing a business entity (legal
entity) under the Civil and Commercial Codes of Ukraine in order to identify differences
in the corresponding procedures.

The historical method allowed to study the concept of “enterprise” in retrospect and
to establish the purpose of its legislative consolidation.

2. RESULTS AND DISCUSSION
2.1 Enterprise as a business entity

The definition of an enterprise as a subject of economic relations is contained in Article
62 of the Commercial Code of Ukraine, according to which an enterprise is an
independent business entity established by a competent public authority or local
government or other entities to meet public and personal needs through systematic
implementation of production, research, trade, other economic activities in accordance
with the procedure prescribed by the Commercial Code of Ukraine and other laws. The
following features of an enterprise can be distinguished from the above definition: (1)
only an economic entity can be considered an enterprise; (2) such entity must be
independent; (3) the entity competent to establish the enterprise may be: (a) a public
authority; (b) a local self-government body; (c) another entity; (4) the enterprise must be
established for the specific purpose of: (a) meeting social needs; (b) meeting personal
needs; (5) the purpose of the enterprise must be realized in a specified way, namely by
systematic implementation of production, research, trade or other activities in accordance
with the procedure prescribed by the Commercial Code of Ukraine and other laws. Each
of the above feaures of the enterprise requires specification.

As noted, an enterprise can only be a business entity, the definition of which is
contained in Part 1 Article 55 of the Commercial Code of Ukraine. According to the
content of the cited provision, economic entities are participants of economic relations
who carry out economic activity, exercising economic competence (set of economic
rights and obligations), have separate property and are responsible for their obligations
within this property, except in cases prescribed by law. Notably, despite the definition of
the enterprise through the lens of its belonging to business entities, Part 2 Article 55 of
the Commercial Code of Ukraine does not operate the concept of enterprise in terms of
defining the types of business entities. Instead, Article 55 of the Commercial Code of
Ukraine defines business entities as: (1) economic organisations and (2) citizens of
Ukraine, foreigners or stateless persons engaged in economic activity and registered in
accordance with the law as entrepreneurs. Note that the purpose and objectives of this
study do not provide a full analysis of the concept of business entity. Therewith,
belonging to this generic category of the concept of enterprise necessitates partial
coverage of related concepts in order to clarify the legal nature of the enterprise (i.e., the
scope of generic concepts used to denote the subjects (participants) of economic relations

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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to which the enterprise belongs, and places of the enterprise in the system of subjects
(participants) of economic relations).

Based on the statutory definition of "economic organisation” (a legal entity
established in accordance with the Civil Code of Ukraine; state, municipal, or other
enterprise established in accordance with the Commercial Code of Ukraine, as well as
other legal entities engaged in economic activity and registered in accordance with law),
it is possible to come to a conclusion about belonging of the enterprise to the economic
organisations. Therefore, it can be stated that there are a certain shortcomings of rule-
making techniques that lead to artificial complication of the system of economic entities,
because in the presence of a narrower concept used to denote business entities, it appears
more reasonable to define the category of enterprise with the help of the category of
"economic organisation™ and not "business entity”. In turn, the Commercial Code of
Ukraine! also divides economic organisations into the following types: (1) a legal entity
established in accordance with the Civil Code of Ukraine; (2) a state, municipal, or other
enterprise established in accordance with the Commercial Code of Ukraine; (3) other
legal entities engaged in economic activity and registered in accordance with the
procedure prescribed by law. The above suggests that the entreprise belongs to the
second group of economic organisations (state, municipal, or other enterprises
established in accordance with the Commercial Code of Ukraine).

It is important to add that the term “enterprise” also has a dualistic nature within the
Commercial Code of Ukraine. It refers to the simultaneous extension of this term to (1)
state, municipal, and private enterprises as a legal form of an economic entity and (2) the
designation of other legal forms of legal entities by this term (first of all, it refers to
conditional extension of features inherent in the term enterprise or even company, known
to many foreign legal orders, to an enterprise in Ukrainian legislation).

The above does not contribute to the existence of a clear, scientifically sound and
practically appropriate system of subjects (participants) of economic relations and only
burdens the national legislation with a significant number of mutually inconsistent
concepts. Therefore, it is not possible to definitively determine which enterprises (as a
legal form of a legal entity or as an independent business entity, the features of which are
enshrined in Article 62 of the Commercial Code of Ukraine) are referred to in Part 2
Article 55 of the Commercial Code of Ukraine. At the same time, considering the
absence of other references in the text of the cited article to the concept of "enterprise™
and the lack of mandatory rules for classifying an enterprise as a type of economic
organisation, the concepts of enterprise presented in Part 2 Article 55 of the Commercial
Code of Ukraine and in Article 62 of the Comemrcial Code of Ukraine are presumably
identical. Thus, the "enterprise™ means the [economic] organisation created (registered)
in accordance with the procedure prescribed by the Commercial Code of Ukraine (which
should be the criterion for its separation from the list of other economic organisations).

2.2 Enterprise as an economic organisation

Part 2 Article 55 of the Commercial Code of Ukraine gives grounds to conclude that the
criterion for distinguishing an enterprise from other economic organisations is the
procedure for its creation (such economic organisations must be created in accordance

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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with the procedure prescribed by the Civil Code of Ukraine). This conclusion
necessitates the clarification of the specific features of registration (establishment) of the
enterprise as a legal entity, which are regulated in the Commercial Code of Ukraine.
Therewith, in the above context, the "specific features” mean such legally significant
characteristics of the registartion (establishment) of the enterprise, which should be
stipulated by the Commercial Code of Ukraine, and not contained in other regulations
(or, at least, in the Civil Code of Ukraine, as in the act mentioned in the Commercial
Code of Ukraine in contrast to the Commercial Code itself). Therewith, Article 56 of the
Commercial Code of Ukraine ("Establishment of a business entity") does not contain the
specific features of the establishment of an enterprise as a special form of economic
entity. Moreover, the cited article in its content is a reproduction of several legislative
provisions related, in particular, to the creation of a legal entity and certain provisions of
competition law. Thus, Part 1 of the cited provision prescribes the establishment of a
business entity by the decision of the owner(s) of the property or its authorised body in
cases established by law. This also makes provision for the possibility of creating a
business entity by decision of other bodies, organisations, and individuals by establishing
a new economic organisation, merger, accession, separation, transformation of the
existing economic organisation(s) in compliance with the requirements of the legislation.

It can be stated that all the above provisions are based on the provisions of the Civil
Code of Ukraine on the establishment of a legal entity. This refers to Part 2 Article 81
and Article 87 of the Civil Code of Ukraine. The "specific features™ of the establishment
of a business entity in the cases stipulated in Part 1 Article 56 of the Commercial Code of
Ukraine!, constitute the decision of the property owner. Admittedly, the phrase "property
owner's decision” can be defined as a tribute to the Soviet theory of economic and
administrative law and the long prevailing ideology, while in the 2020s, this phrase is
nothing short of a bitter misunderstanding.

The establishment of a business entity through mergers, acquisitions, spin-offs,
divisions, and transformations also cannot be determined by the feature stipulated in the
Commercial Code of Ukraine, considering the detailed regulation of these structures in
the Civil Code of Ukraine?. Furthermore, the provision of Article 56 of the Commercial
Code of Ukraine refers exclusively to the procedure for establishing legal entities.
Therewith, as mentioned above, the specified article is entitled "Establishment of a
business entity". Given the provisions of Article 55 of the Commercial Code of Ukraine,
which also includes individuals as business entities, the very name of Article 56 of the
Commercial Code of Ukraine is considered to to be incorrect and failing to meet the
requirements of formal logic.

Part 2 Article 56 of the Commercial Code of Ukraine stipulates that the creation of
an economic entity is possible by compulsory division (separation) of the existing
economic entity by order of the antimonopoly authorities in accordance with the antitrust
and competition legislation of Ukraine. This rule reproduces the provisions of Part 4
Article 81 of the Civil Code of Ukraine, which is detailed in Article 53 of the Law of
Ukraine "On Protection of Economic Competition™. In this case, as noted above, Article
56 of the Commercial Code of Ukraine operates with the generic concept of "business

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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entity”, and therefore, this rule should be applied to individuals-entrepreneurs. Thus,
Article 56 of the Commercial Code of Ukraine does not establish any features of the
creation of business entities, compared with the Civil Code of Ukraine and acts of special
legislation.

Thus, Part 3 Article 56 of the Commercial Code of Ukraine establishes the
obligation to comply with the requirements of antitrust and competition law in the
establishment of economic entities. At the same time, this requirement is, firstly,
presumed; secondly, it is the duty of newly created legal entities in accordance with the
Law of Ukraine "On Protection of Economic Competition™!; thirdly, it does not contain
additional (compared to the provisions of the Law of Ukraine "On Protection of
Economic Competition™) instruments of protection against violations of the law, as it
does not make provision for specific legal consequences of violation of these provisions.

In accordance with Part 4 Article 56 of the Commercial Code of Ukraine? an
economic entity may be created and operate based on a model statute approved by the
Cabinet of Ministers of Ukraine, which after its adoption by the participants becomes a
constituent document. Therewith, the above provision of the Commercial Code also
cannot be determined as a specific feature of the creation of an economic entity,
considering the existence of a corresponding provision in the Civil Code. In this context,
it should be noted that in the Commercial Code of Ukraine, the phrase "legal entity” is
mechnistically replaced with the phrase "business entity"”. Furthermore, the above-cited
provision of the Commercial Code does not apply to one of the types of business entities
— citizens of Ukraine, foreigners, and stateless persons engaged in economic activity and
registered in accordance with the law as entrepreneurs. The above gives grounds for a
general conclusion that the Commercial Code of Ukraine has both significant defects in
rule-making techniques and a lack of formal logic.

Part 5 Article 56 of the Commercial Code of Ukraine, which regulates certain
technical issues regarding the information reflected in the decision to establish an
economic entity in case of its establishment on the basis of a model charter, is no
exception in the contect of determining the "specific features" of the establishment of a
business entity. Thus, the above rule reproduces the general requirements for the
establishment of a legal entity (in particular, Articles 88-90 of the Civil Code of
Ukraine®). This suggests that there are no specific features of the establishment of an
economic entity, compared to the procedure for creating a "classic" legal entity,
prescribed by the Civil Code of Ukraine. Furthermore, the above indicates the inability of
the criterion for the division of economic entities into species, laid down in Part 2 Article
55 of the Commercial Code of Ukraine, to justify the feasibility of separating economic
organisations from other legal entities.

From the standpoint of formal logic, the concept of economic organisation also
causes disapproval, the features of which are determined in the Commercial Code of
Ukraine as follows: (1) the status of a legal entity; (2) establishment in accordance with
the Civil Code of Ukraine (especially in the context of the lack of features of the

! Law of Ukraine “On Protection of Economic Competition”. (2001, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/2210-14

2 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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establishment of an economic organisation prescribed in the Commercial Code of
Ukraine). Thus, the fact of economic activity cannot be considered a classification
feature of an economic organisation, as the same feature is inherent in the generic
concept — the business entity. Thus, the only qualifier of an economic organisation is the
status of a legal entity. Another business entity is defined as citizens of Ukraine;
foreigners and stateless persons who carry out economic activities and are registered in
accordance with the law as entrepreneurs. Therewith, Part 3 Article 55 of the
Commercial Code of Ukraine does not operate the concept of "economic organisation”
(although it is special in relation to the general rules of Part 1-2 of the same article), but
uses the concept "legal entity — business entity". The above leads to the conclusion about
the artificiality and obvious eclecticism of the concept of economic organisation.

The concept of economic organisation is not used in the definition of enterprise
contained in Article 62 of the Commercial Code of Ukraine?, which uses another generic
concept — business entity (despite the list of particular types of enterprises in the
definition of economic organisations). Thus, the concept of economic organisation has no
real meaning, its use in the Commercial Code of Ukraine is inconsistent and fragmentary.
Thus, it is impossible to define the concept of "enterprise” through the lens of its
belonging to economic organisations. Notaby, the need to objectify the concept of
enterprise in the legislation was largely justified by the actual existence of enterprises as
a rudimentary legal form of a legal entity in Soviet law. Therewith, there is no correlation
between the statutory definition of an enterprise contained in the Commercial Code and
legal entities called “enterprises” in the corresponding state register.

2.3 Other features of the enterprise as a business entity

The first and defining feature of an enterprise prescribed in Article 62 of the Commercial
Code is its establishment by a competent public authority or local government body, or
other entities. In this case, as noted, the Commercial Code of Ukraine does not contain
provisions governing the specific features of the establishment of the enterprise, and the
article on the establishment of economic entities is the result of a rather unsuccessful
"cloning"” of the corresponding provisions of the Civil Code (this refers to mechanistic
replacement of the term "legal entity" with the term "business entity"). Considering the
belonging of the enterprise to legal entities and the lack of substantive features of this
concept, this feature is obviously purely declarative and not burdened with additional
qualifying content. The list of entities authorised to establish enterprises is not
exhaustive. Therefore, the subjective composition of the persons authorised to establish
an enterprise cannot be determined as the feature of an enterprise.

State bodies, local governments, as well as other entities, have the right to establish
legal entities in general and enterprises in particular, which eliminates the necessity of
additional separation of the right of these entities to establish enterprises. The enterprise
has the status of a legal entity enshrined in Part 4 Article 62 of the Commercial Code.
Therewith, it is absolutely incomprehensible to duplicate the provisions on a legal entity
(which apply to an enterprise a priori) in the given article. Duplication of general
principles concerning the institution of a legal entity also takes place in Part 3 Article 62

! Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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of the Commercial Code of Ukraine — the right of an enterprise to act based on a charter
or model charter; as well as, apparently, the attempt to paraphrase the provision on
equality of the state as a participant in civil relations, which has become the equality of
enterprises that can be created by the state.

The legal and technical defects in Article 62 of the Commercial Code are not
limited to duplication of concepts and inconsistencies with other articles of this codified
act. In particular, the presence of such a rudiment as "form of ownership™ in Part 3
Article 62 of the Commercial Code deserves attention.

According to Part 5 Article 62 of the Commercial Code of Ukraine, the entreprise
does not include other legal entities. Therewith, according to Article 95 of the Civil Code
of Ukraine, legal entities may have separate divisions (branches and representative
offices), but the concept of a legal entity does not make provision for the establishment
of other legal entities within the legal entity. Thus, the above provision of the
Commercial Code does not establish any features of enterprises as legal entities. Another
feature of the enterprise, based on the content of Part 1 Article 62 of the Commercial
Code, is the purpose of its creation — to meet public or personal needs. However, the
declared purpose is quite broad, as social and personal needs are an evaluative concept
that can cover any activity.

Returning to the history of the emergence of the category of enterprise in the
current legislation, it should be noted that it is a legacy of Soviet law. This term received
new life in connection with the adoption of the Law "On Enterprises in Ukraine"! in
1991, which introduced the concept of "private enterprise” into the legislation [17]. In
Soviet law, the declaration of satisfaction of social needs was fully consistent with the
prevailing ideology and features of determining the legal status of economic entities, the
owner of which, in a certain form, was was the state. At the same time, the modernisation
of "personal needs" greatly expanded the concept of enterprise, which made it impossible
to define any specific (identifying) features of the enterprise as an independent legal
structure.

The further preservation of the concept of the enterprise in the Commercial Code of
Ukraine? caused a wave of criticism in legal science. This is refers to the definition of a
private enterprise as one that is based on the property of an individual [18]; partial
coincidence of wunitary and subsidiary enterprises [17]; use of "quasi-verbal"
constructions of economic management and operational management [17]; the absence of
a clearly defined object of ownership of unitary enterprises [17], etc. Thus, the purpose of
the enterprise cannot be considered as its identifying feature. Part 1 Article 62 of the
Commercial Code of Ukraine contains another feature of the enterprise as a subject of
economic relations — the systematic implementation of production, research, trade, other
economic activities in accordance with the procedure prescribed by the Commercial
Code of Ukraine and other laws.

In the context of the above, it should be noted that the activities of the enterprise
are formulated quite broadly, because the implementation of production, research, trade,
and other economic activities in general corresponds to the implementation of

! Law of Ukraine No 887-XIlI “On Enterprises in Ukraine”. (1991, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/887-12#Text.
2 Commercial Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/436-15.
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entrepreneurial activities for profit (it is a definition of business partnership in Article 84
of the Civil Code of Ukraine!). Therewith, the above casuistic list of activities only
excessively complicates the definition of the enterprise. Notably, Article 3 of the
Commercial Code of Ukraine establishes that economic activity in this code means the
activity of an economic entity in the field of social production, aimed at manufacturing
and selling products, performing works or rendering services of a cost nature that has a
price value. Ignoring the legal technique of the Commercial Code of Ukraine, in which
the concept of economic activity is defined with the help of the term "business entity"
and, conversely, the qualifying feature of the business entity is the implementation of
economic activity, it can be stated that the qualifying feature of economic relations are
value nature and price certainty.

Notably, the concept of "social production” only aggravates the concept of
economic activity, because by its nature it can be an exclusively doctrinal (as opposed to
a statutory) feature of economic relations. This wording does not affect the qualification
of each particular limited liability company, state enterprise, or production cooperative as
a business entity, and its activities — as a business entity. In such circumstances, the legal
form (Article 83 of the Civil Code of Ukraine), the type of legal entity (Article 81 of the
Civil Code of Ukraine), the type of company (Articles 84, 85 of the Civil Code of
Ukraine), etc. have legal significance. It is seen that the cost nature and price certainty of
economic activity can be determined by the real qualifying features of economic activity.
At the same time, in the Commercial Code of Ukraine, the relevant definition is burdened
by additional features, which, in turn, are used fragmentarily and unsystematically (for
example, economic organisation), and some of them have no legal significance (for
example, social production as a purpose).

The artificial nature of the framework of concepts of the Commercial Code of
Ukraine is also confirmed by the analysis of such concepts as "non-commercial
management™ (Article 52 of the Commercial Code of Ukraine), which correlates with
Part 2 Article 62, according to which an enterprise can be established for non-
commercial economic activity as well. The wording "non-commercial economic activity"
appears to be a legal oxymoron. Its inclusion in the text of the Commercial Code of
Ukraine is explained by the necessity of providing economic entities with the opportunity
to carry out both commercial and non-commercial activities. The above correlates with
the thesis of a certain symmetry of the concepts "business entity” in the Commercial
Code and "person” in the Civil Code, which, at least from a legal and technical stand
point, raises fair objections. [7].

Notably, the recognition of non-commercial activity as a part of the subject of
regulation of the Commercial Code of Ukraine contradicts the above provisions
according to which economic activity is of a value nature. In the context of the above,
attention should be paid to such results of the rise of scientific and rule-making thought
as "enterprises of religious organisations” (Article 112 of the Commercial Code of
Ukraine). The economic and legal status of these organisations is justified, in particular,
by the production of products by religious organisations and the presence of the so-called
"halo” effect in the economic activities of religious organisations, which lies in

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

24


https://zakon.rada.gov.ua/laws/show/435-15

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

subconsciously greater consumer confidence in products produced and sold by religious
organisations [19].

First of all, the idea of combining the name of a particular subject of legal relations
—a religious organisation — and the concept of enterprise is considered as competing with
formal logic and common sense. An example of a similar wording could be considered a
"production cooperative legal entity", etc. Furthermore, in the context of the above, the
provisions of special legislation should also be considered. This is the Law of Ukraine
"On Freedom of Conscience and Religious Organisations"!, Article 7 of which stipulates
that religious organisations in Ukraine are established to meet the religious needs of
citizens to profess and spread the religion and act in accordance with their hierarchical
and institutional structure, elect, appoint, and replace staff in accordance with their
statutes (regulations). Religious organisations in Ukraine are religious communities,
administrations and centres, monasteries, religious fraternities, missionary societies
(missions), spiritual educational institutions, as well as associations comprising the
above-mentioned religious organisations. Religious associations are represented by their
centres (departments).

The above suggests the artificiality and illogicality of the extension of the concept
of enterprise to religious organisations. In this case, the implementation of such activities
(along with their core business, unless otherwise stipulated by law and if this activity
meets the purpose for which they were created and contributes to its achievement) does
not necessitate artificial substitution of legal form of such non-entrepreneurial legal
entities. Moreover, Article 86 of the Civil Code of Ukraine regulates the implementation
of business activities by non-profit companies and institutions.

CONCLUSIONS

One of the properties of law as a social regulator is its following the real development of
social relations not only in terms of the introduction of new institutions, but also the
timely response to the loss of relevance of specific legal models. One of the rudiments
that contradicts the formal logic and creates problems for law enforcement practice is the
concept of the enterprise as a business entity.

Analysis of the provisions of Articles 62, 55 of the Commercial Code of Ukraine
gives grounds to conclude that there are no features of the enterprise as a legal form of
the business entity, and the criterion for its separation from other economic organisations,
objectified in Part 2 Article 55, is unsuitable due to the lack of such features. The
Commercial Code of Ukraine does not have a clearly structured system of subjects
(participants) of economic relations. Provisions that determine the specific features of the
subjective composition of economic relations have numerous defects in rule-making
techniques, are contradictory and partially do not correspond to the formal logic.
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BanenTuna IBaniBna bopucosa

Kageopa yusinbnozo npasa Ne 1
Hayionanvnuii ropuouunuii ynieepcumem imeni Apocrnasa Myopoeo
Xapkie, Ykpaina

Jlapuca BacuaiBaa Kpacunbka

Kagheopa yusinonoeo npasa ma npoyecy
Xapxkiscvkuu HayioHanbHuil yHigepcumem eHympiuiHix cnpas
Xaprkie, Ykpaina

AJIMEHTHI 3050B’13AHHS WIEHIB CIM’I B CIMEMHOMY
MPABI YKPAITHU: MIPOBJEMHI IUTAHHSA TEOPII TA
INPAKTUKHA

AHOTaNisl. AKmyanvHicmb O0CAIONCEHHA ANIMEHMHUX 30008 53aHb YieHie ciM’i 6 cimeuHoMmy
npagi Ykpainu 00ymoenena 1Kk HoGimHIMU NiOX00AMU 3aKOHO0ABYS 00 PecyI08AHHS ANIMEHINHUX
BIOHOCUH, MAK I NPOOIEMAMU NPABO3ACMOCOBHOL NPpakmuKy 6 yii cghepi. Memoio 00cnioxcenns €
BU3HAYEHHS 0COOIUBOCMEl ANIMEHMHUX 30008 'A3aHb UleHig ciMm’i 8 cimelinoMy npagi YKpaiuu,
BUAGNIEHHSL NpobieM Npaso8o20 pe2yl08aHHs Ma NPABO3ACOCY8AHHSA YUX 30008 ’513aHb |
Ppo3pobKka pexomeHOayill w000 ix ycyHenHs. MemoOonoeiuHo OOCHIONCEHHs aNiMEeHmHUX
30008 ’3aHb YleHi8 CiM’i YMOBHO NOOLIEHO HA OKpeMi CMPYKMYPHI YACMUHU, 8 AKUX PO3KPUMO
3A2aNbHy  XAPAKMEPUCMUKY 3d3Ha4eHux 30608°a3aHb 6 cimelHomy npasi Ykpainu ma
ocobnusocmi okpemux ix eudie. Memooonoziuna 6aza OOCAIONHCEHH ANIMEHMHUX 30008 513aHb
uneHie cim’i 6 cimetinomy npagi Yxpainu cpopmosana na ginocogcvromy, 3a2an6HOHAYKOBOMY
ma cneyianrbHO-HAYKOBOMY pieHsX. B pobomi 0oeedeno, wo arimenmui 30006 si3anHsL wienie cim 't
3a CBOEN CYMHICMIO € CIMEUHO-NPABOSUMU SPOUOBUMU 30008 SI3AHHAMU, AKI GUHUKAIOMb HA
niocmasax, 8UHAYEHUX 3aKOHOM ab0 002080POM, MAIOMb MPUBATULL MA 0COOUCMUL XapaKmep.
3anponono8arno 00HO20 3 NOOPYHCIHC BBACATNU MAKUM, U0 NOMPeDYE MAMEPIATbHOI O0NOMO2U,
AKWO 1020 00X00U 3a Micayb (3apobimHa niama, NeHcis, 00X00u 6i0 BUKOPUCMAHHA U020
Mavina, iHwi 00X00u) CKIA0aromeb CymMy, WO € MEHWOW 3d PO3MIp MIHIMAIbHOI 3apoOimHoi
niaamu, 8CMAHOBNEHOI 3AKOHOM. AHANO2IUHI NONONCEHHS 3aNPONOHOBAHO 3ACMOCY8AMU | O
BU3HAYEHHA OAMbKi6 Makumu, wo nompedOYIOmb MamepianbHOi O00ONOMO2U, 6 aNIMEHMHUX
30008 SI3aHHSX 3 YIMPUMAHHS NOGHOIIMHIMU OiMbMU Henpaye30amuux 6amokis. Apeymenmosano,
Wo 3MIHA 3AKOHO0A8YEeM MIHIMAILHO2O DPO3MIPY ANiMeHmis, AKI NIONA2amMb CMASHEHHIO 3
NAGMHUKA ATIMEHMI8 HA 0OHY OUMUHY, He € niocmaegoio 01 3acmocysanns cmammi 192 CK
Yxpainu, ane ¢ niocmagorw 0na 3MiHU MIHIMATGHO20 pPO3MIPY aNiMEHMI8, 3A3HAYEHUX Y
BUKOHABUOMY AUCTI ) NPOYeOYpi BUKOHAHHA MA CMASHEHHA aliMeHmis, ma 6paxo8ycmucs nio
Yac BUHAYEHHS CyMU animenmis abo 3a60p208anocmi 3a AliMeHmMamu. 3anponoHo8ano U iHuli
sminu 0o CK Vkpainu wo0o yOOCKoHaeHHs NOPSAOKY CMACHEHHS ANiMEeHmMI8 HA YMPUMAHHS
ynenie cim’i. Ilposedenuii ananiz meopemuyHux nOJONCeHb ALIMEHMHUX 30008 'A3aHb YleHie cim’i
ma npaKmuyHux HnpobaeM npago3acmocy8amHs 6 yiil cgepi i po3pobka nponosuyiu 3
YOOCKOHANEHHS CIMEUH020 3aKOH00ABCMBA MAE 3HAYEHHS 071 NOOALbUUX HAYKOBUX 00CAI0dNCeHb
CIMEUHO-NPABOGUX 30008 513aHb, CHPUAMUME POPMYBAHHIO ePEKMUBHO20 MeXAHIZMY 30TUCHEHHS.
ma 3axucmy mnpae YUACHUKIE CIMeUuHUux npaeoGiOHOCUH MA CMAHOGIEHHIO €OHOCHI CY0080i
NPAKMUKU.
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ALIMONY OBLIGATIONS OF FAMILY MEMBERS IN THE
FAMILY LAW OF UKRAINE: PROBLEMATIC ISSUES OF
THEORY AND PRACTICE

Abstract. The relevance of the study of alimony obligations of family members in the family law
of Ukraine is conditioned by both the latest approaches of the legislator to the regulation of
alimony relations, and the problems of law enforcement practice in this area. The purpose of the
study is to determine the features of alimony obligations of family members in the family law of
Ukraine, to identify problems of legal regulation and enforcement of these obligations and to
develop recommendations for their elimination. Methodologically, the study of alimony
obligations of family members is divided into separate structural parts, which cover the general
features of these obligations in the family law of Ukraine and the features of their individual
types. The methodological basis for the study of alimony obligations of family members in the
family law of Ukraine is developed at the philosophical, general scientific and special scientific
levels. The study proves that the alimony obligations of family members are in essence family law
monetary obligations that arise on the grounds specified by law or contract, are long-term and
personal. It is proposed that one of the spouses be considered in need of financial aid if their
monthly income (salary, pension, income from the use of their property, other income) is less
than the minimum wage established by law. It is proposed to apply similar provisions to identify
parents in need of financial aid in alimony obligations for the maintenance of disabled parents by
adult children. It is argued that the change of the minimum amount of alimony to be collected
from the alimony payer per child is not a basis for applying Article 192 of the Civil Code of
Ukraine, but is a basis for changing the minimum amount of alimony specified in the writ of
execution and alimony recovery, and is taken into account when determining the amount of
alimony or alimony arrears. Other changes to the Family Code of Ukraine have been proposed
to improve the procedure for collecting alimony for family members. The analysis of theoretical
provisions of alimony obligations of family members and practical problems of law enforcement
in this area and the development of proposals to improve family law is important for further
research of family law obligations, will contribute to the development of an effective mechanism
for exercising and remedy of the rights of parties in family legal relations and the establishment
of the unity of judicial practice.

Keywords: Family Code of Ukraine, participants of family legal relations, alimony payer, social
insurance, monthly allowance.
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INTRODUCTION

More than fifteen years have passed since the entry into force of the Family Code of
Ukraine on January 10, 2002. In this time, the practice of applying the latest family law
provisions has established, in particular, in the field of alimony obligations of family
members. However, certain provisions of Ukrainian family law still raise questions about
law enforcement. In particular, debatable are the provisions on the establishment of one
of the spouses in need of financial aid, on the recovery of alimony after divorce for the
maintenance of the former spouse who is able to work, on the recovery of alimony from
parents for the maintenance of adult children who continue their education by
correspondence. Notably, the sphere of alimony obligations constantly attracts the
attention of the legislator, as evidenced by repeated changes to the Family Code of
Ukraine! in order to strengthen the protection of the child’s right to adequate
maintenance. Therewith, in the current conditions of development of Ukrainian society
and the legal system of Ukraine, it is necessary to conduct a "revision™ of the current
family legislation of Ukraine and determine the main directions of its renewal, including
in the field of alimony obligations of family members. One of such areas is the
harmonisation of domestic legislation with EU legislation.

An important step towards the approximation of family law of Ukraine with the
modern European legal system is the ratification of international regulations and
Ukraine's accession to international regulations governing alimony, which also become
part of the national family law of Ukraine in accordance with Part 1 Article 13 of the
Family Code of Ukraine. Thus, Ukraine acceded to the Convention on the Recovery of
Alimony Abroad of June 20, 19562, the Convention on the Recognition and Enforcement
of Decisions Concerning Maintenance Obligations of October 2, 19733 and the
Convention on the International Recovery of Child Support and Other Family Detention
of November 23, 20074. Therewith, Ukraine still has many unresolved issues in legal
regulation of alimony relations with a foreign element, despite the existence of unified
legal provisions in this area. Thus, Ukraine has not acceded to the Convention on the
Law Applicable to Maintenance Obligations, adopted in Hague on 2 October 1973,
Article 8 of which provides that the law applicable to divorce in a Contracting State in
which divorce is granted or recognised, regulates alimony obligations between divorced
spouses and review of decisions concerning these obligations®.

There are also some approaches to the legal regulation of alimony in the scientific
literature, but most of the studies of alimony obligations of family members were

! Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
2 Law of Ukraine No 15-V "On Accession to the Convention on the Recovery of Alimony Abroad". (2006,
July). Retrieved from https://zakon.rada.gov.ua/laws/show/15-16#Text

3 Law of Ukraine No 135-V “On Ukraine’s Accession to the Convention on the Recognition and
Enforcement of Decisions Concerning Maintenance Obligations”. (2006, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/135-16#Text

4 Law of Ukraine No 26-VII "On Ratification of the Convention on the International Recovery of Child
Support and Other Forms of Family Maintenance”. (2013, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/26-18#Text

5> Convention of 2 October 1973 on the Law Applicable to Maintenance Obligations. Retrieved from
https://www.hcch.net/en/instruments/conventions/full-text/?cid=86.
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conducted in relation to the maintenance of the child by mother or father until it reaches
the age of majority. Thus, alimony obligations of family members have been studied in
the Ukrainian legal literature in the scientific articles of V. K. Antoshkina [1],
L. V. Afanasieva [2], I. V. Zhylinkova [3], T. P. Krasvitna [4], Ya. V. Novokhatska [5],
Z. V. Romovska [6], L. V. Sapeiko [7], V. I. Truba [8] and other legal scholars. In
foreign literature, the following scholars studied alimony obligations of family members:
J. Nevado Montero [9], N. Letova [10], I. Artemyeva [11], E. lvanova [12],
J. E. Crowley [13], P. Chiappori [14], N. D. Katz [15], A. G. Valverde [16],
O. A. Yavor [17], L. S. Rzhanitsyna [18], T. A. Gurko [19]. However, the development
of family law in Ukraine, problematic issues of law enforcement practice in alimony
obligations of family members necessitate further study of theoretical provisions on the
legal nature and essence of these obligations, identification of problems of their legal
regulation and development of proposals for improving the family law regulation of
alimony relations of family members.

The purpose of this study is to determine the features of alimony obligations of
family members in the family law of Ukraine, to identify problems of legal regulation
and enforcement of these obligations and to develop recommendations for their
elimination.

1. MATERIALS AND METHODS

Determination of the specific features of alimony obligations of family members in the
family law of Ukraine is impossible without the use of basic tools of the methodology of
the doctrine of private law. The methodology of legal science means the system of
methodological principles, techniques, means, tools, and methods of scientific cognition,
which is used to obtain data in the study of state and legal reality in the context of the
problems of legal practice. Describing the family law methodology, O. Yu. llyina notes
that it is based on three basic preconditions: first, the "agreement” of most family ties;
secondly, the special state interest in ensuring the normal functioning of the family as the
most important social unit, a "cell" of the social organism, and most importantly — in the
most effective protection of the rights and interests of children; thirdly, the impossibility
of legal technologies to penetrate deeply into the fabric of family relations — the inner
essence of which is more regulated through morality, custom, tradition, and other forms
of social influence. Therefore, the family law methodology is quite difficult to combine
private and public principles, dispositive and imperative provisions [20]. Undoubtedly, it
is difficult to accept O. Yu. llyina's approach to the preconditions of the family law
methodology, although it can be agreed that alimony obligations of family members may
arise based on an agreement between participants in family legal relations, in particular,
the spouses have the right to enter into a maintenance agreement with respect to one of
them, in which to determine the conditions, amount, and terms of payment of alimony
(Part 1 Article 78 of the Family Code of Ukraine?, etc.

Regarding the difficulties in combining private law and public principles in the
family law methodology, the following should be noted. The maintenance obligations of
the mother and father in relation to the child are aimed at the most effective protection of

! Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
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the rights and interests of children. Therewith, these responsibilities have long been
regulated from the standpoint of public law regulation, in particular, the conclusion of
alimony agreements, termination of the right to child support in connection with the
acquisition of ownership of real estate, etc. However, in modern conditions, the private
law framework for the regulation of alimony obligations is becoming widespread. Thus,
the Family Code of Ukraine contains provisions that indicate the dispositive legal
regulation of these obligations: alimony is paid monthly, and by mutual consent they can
be paid in advance (Part 3 Article 77); the parties may agree to provide maintenance to
one of the spouses, regardless of disability and the need for financial aid under the
conditions specified in the marriage contract (Part 1 Article 99). Notably, in the legal
literature attention is paid to the specifics of family ties between the parties to the
alimony relations. In terms of subjects, object, and purpose, alimony obligations are
inherent only in family law, but in their structure and method of protection they are
remarkably similar to civil law obligations [21]. Thus, according to V. I. Truba, the
analysis of the provisions of Chapter 15 of the Family Code of Ukraine allows to classify
alimony as obligatory [8].

The methodological framework for the study of alimony obligations of family
members in family law of Ukraine is developed at the philosophical, general scientific,
and special scientific levels. The dialectical method, anthropological, axiological, and
institutional approaches were predominantly used. The dialectical method allowed to
consider the alimony obligations of family members in their development and to identify
the characteristics of their individual types depending on their subject composition.
However, the specific features of alimony obligations of family members cannot be
considered separately from philosophical anthropology. The German philosopher of law
Gustav Radbruch notes that only family law, also in the era of individualism, comes from
a different image of a person, derived not only from reason and self-interest. Family law
makes provision for the husband's right to trust in his wife, the right of parents to trust in
children, with the hope that they will fulfil their duty back. In the person of husband and
parents, it considers the presence of love and responsibility [22]. Admittedly, providing
maintenance to family members is a sign of love and responsibility between them. D. A.
Hudyma fairly points out that only the unity of the conclusions of the philosophical
doctrine of law and person with the "current™ theoretical developments of legal science
can create a solid methodological framework for the development of legal science and
practice, deprive the science of dogmatism and commentary on legislation, and law
enforcement — of some shortcomings of its operation [23]. Axiological and institutional
approaches provide an opportunity to consider in combination and unity of such basic
categories of family law as family, marriage, parenthood, kinship, and legal values,
which constitute the basis for building family relationships to provide maintenance to
family members.

General scientific methods of analysis and synthesis, induction, and deduction
contributed to the formulation of the concept of alimony obligations of family members,
provided an opportunity to identify gaps in their legal regulation, to formulate proposals
to improve family law in Ukraine. The basis of the special scientific level of study of
alimony obligations of family members was historical legal and comparative legal
methods. D. A. Kerimov rightly argues that outside the historical context that connects
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the phenomena and processes of modernity with those phenomena and processes that
preceded them, as well as with those that will arise on their basis and in a more or less
distant perspective, it is impossible to know this very modernity. And this is quite
natural, because in society there are always remnants of the past, the foundations of the
present and the beginnings of the future [24]. The comparative legal method of studying
the alimony obligations of family members is of particular importance in the current
conditions of development of the legal system of Ukraine and the recodification (update)
of civil and family legislation of Ukraine. The legal doctrine of Ukraine correctly notes
that the scientific recognition of the comparative approach, which has recently been
actively developed and applied in almost all social and humanitarian sciences, as well as
its methodological potential, suggest that it should soon take a place in the structure of
the methodology of science on a par with the structural, functional, systemic, synergistic,
and other general scientific methodological approaches [25]. The comparative legal
method of studying the alimony obligations of family members allows to conclude that
the family law of Ukraine can preserve the national traditions and features of legal
regulation of these obligations, although, admittedly, a progressive phenomenon
nowadays is the unification of international law provision in the field of recovery of
alimony for family members.

The empirical material of the study used the materials of judicial practice on the
recovery of alimony for family members, which provided an opportunity to identify
problems of law enforcement in this area and suggest ways to solve them.

2. RESULTS AND DISCUSSION

2.1 The concept and typical characteristics of alimony obligations of family members in
family law of Ukraine

The Family Code of Ukraine does not contain a legal definition of the term "maintenance
obligations™. Instead, it uses such concepts as "the rights and responsibilities of the
spouses for maintenance”, "the obligation of the mother or father to maintain the child
and its performance”, etc. Meanwhile, alimony obligations as a legal category are well-
established in the science of family law. It is the relations of family members about the
provision of maintenance that is called alimony. In the Family Code of Ukraine?® the term
"alimony" is used both as a synonym for maintenance and as allowance. Thus, the right
to maintenance (alimony) has the spouse who is incapacitated, needs financial aid,
provided that the other spouse can provide such material aid (Part 2 Article 75);
maintenance of one of the spouses is provided to the other spouse in kind or in cash with
their consent. According to the court decision, alimony is awarded to one of the spouses,
usually in cash (Parts 1, 2 Article 77); the ways in which parents perform their obligation
to maintain the child are determined by agreement between them. By agreement between
the child's parents, one of them who lives separately from the child may take part in its
maintenance in cash and (or) in kind. By court decision, child support (alimony) is
awarded in proportion to the income of its mother or father or in a fixed amount of choice
of the parent or other legal representatives of the child with whom the child lives (Parts

! Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
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1-3 Article 181); the share of earnings (income) of the mother or father, which will be
collected as child support, is determined by the court (Part 1 Article 183).

In the science of family law, there are different views on the concepts of
maintenance and alimony. Thus, O. O. Deriy defines alimony, on the one hand, as
allowance, which is provided voluntarily by one family member to another and which
can be in food, clothing, care, etc., in kind and in money, and on the other hand, alimony
is money or property provided by a person liable for alimony for the maintenance of
another person [26]. V. I. Truba believes that "maintenance” is a broader concept, as it
includes a mutual obligation to care for, provide family members with means of
subsistence, which is performed both voluntarily and compulsorily, or forced in case of a
right to support one of the participants in the family relationship, who is unable to
support themselves due to violation or lack of personal abilities. Alimony obligations
("alimony™) are related to the concept of "allowance" as a part of the whole, as they
reflect the forced or involuntary performance of the maintenance obligation [8].

If alimony is collected in cash based on a court decision or an agreement between
alimony payers, then there is a transformation of maintenance obligations into alimony
obligations. Alimony obligations are legal relations where one party, the debtor — the
payer of alimony — is obliged to take in favour of the other party (creditor — the recipient
of alimony) a certain action, which is to pay alimony in cash, and the creditor has the
right to demand from the debtor the performance of its duty. Such understanding of the
alimony obligation suggests its essence as a monetary obligation, albeit conditioned by
the specific features of family legal relations [27].

T.P. Krasvitna notes that in the case when the maintenance of one of the spouses is
provided to the other spouse in cash, the obligation of the spouses to maintain can be
defined as monetary, because it mediates the movement of funds as a legal tender [4].
Therewith, the author believes that the maintenance obligation of the spouses is a special
type of civil obligations, to which the provisions of the law of obligations of the Civil
Code of Ukraine! may be applied in the alternative, insofar as it does not contradict the
essence of the maintenance obligation [4].

Indeed, based on the analysis of the provisions of Article 8 of the Family Code of
Ukraine?, the provisions of the Civil Code of Ukraine®. can be applied to certain personal
non-property and property relations of participants of family legal relations. However,
considering that the maintenance obligations of family members are conditioned by the
personal family relations of their parties, it can be argued that they are not civil in nature,
although they are monetary in nature. Thus, V. A. Belov understands monetary
obligations as civil relations, the content of which is the right of the creditor and the
corresponding legal obligation of the debtor to make a settlement or payment, i.e.
action(s) to transfer a certain (significant) amount of money (currency) [21]. The
definition of a monetary obligation is contained in legislation of various industries. Thus,
Avrticle 1 of the Bankruptcy Procedure Code of Ukraine of October 18, 2018 No. 2597-
VI (hereinafter referred to as the Code) defines a monetary obligation as an obligation

! Civil Code of Ukraine. (2020, August). URL: https://zakon.rada.gov.ua/laws/show/435-15#Text
2 Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
3 Civil Code of Ukraine, op. cit.
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of the debtor to pay the creditor a certain amount of money in accordance with a civil
transaction (agreement) and other grounds stipulated by the legislation of Ukraine.
Monetary liabilities also include liabilities for the payment of taxes, fees (mandatory
payments), insurance premiums for compulsory state pension and other social insurance;
liabilities arising from the inability to perform obligations under contracts of storage,
work and labour, lease (rent), etc. and which must be expressed in monetary units®. Thus,
the Code provides a definition of a monetary obligation in a broad meaning. In cases
where the performance of the obligation involves the debtor's obligation to pay the
creditor a sum of money, it is a monetary obligation. Alimony obligation to pay money
for the maintenance of family members is a monetary obligation.

An analysis of the current Family Code of Ukraine? indicates that the family law of
Ukraine is already in some way "interspersed” with rules on liability for breach of a
monetary obligation, although it is not a maintenance obligation as a monetary
obligation. Thus, according to para. 1 Part 4 Article 196 of the Family Code of Ukraine
in case of overdue payment of additional expenses for a child due to the payer's fault,
such payer is obliged to pay the amount of arrears of additional expenses with
consideration of the established inflation index for the entire period of delay, as well as
three percent per annum of the overdue amount. It is considered expedient for the
legislator to extend the provisions of Article 625 of the Civil Code of Ukraine® on
liability for breach of monetary obligation, despite the fact that parts 1-3 of Article 196 of
the Family Code of Ukraine established a penalty for late payment of alimony [27]. In
this meaning, a maintenance obligation is a monetary obligation. It is proposed to extend
the provisions of Article 625 of the Civil Code of Ukraine on liability for breach of
monetary obligation in terms of the possibility of recovery of the amount of debt, taking
into account the established inflation index for the entire period of delay, as well as three
percent per annum of the overdue amount.

One of the hallmarks of a family member's alimony obligation is its long-term
nature. The legal literature states that this is performed by providing a family member
who is in need of maintenance with periodic (monthly) maintenance, but for a long
period. The duration of the maintenance of a family member depends on the conditions
that served as the basis for the emergence of alimony legal relations. The alimony
obligation will continue until the conditions under which the family member needs
maintenance disappear. It should be added that the duration of the maintenance
obligation of family members, in particular, the maintenance obligation between the child
and its mother or father may be conditioned by the age of the child, as parents are obliged
to perform their obligation to provide maintenance until child is of legal age, and in the
presence of certain conditions specified by law or contract, the maintenance obligation
may arise for parents in relation to the maintenance of adult children.

The alimony obligation of family members cannot be considered a legal
relationship with a plurality of persons on the debtor's side, for example, the alimony
obligation of the mother or father and child, because there is an independent alimony

! Bankruptcy  Procedure = Code of  Ukraine. (2018,  October). Retrieved  from
https://zakon.rada.gov.ua/laws/show/2597-19#Text

2 Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
3 Civil Code of Ukraine. (2020, August). URL: https://zakon.rada.gov.ua/laws/show/435-15#Text
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relationship between the authorised person and the alimony debtor, in particular between
father and child and between mother and child, which indicates the personal nature of the
alimony legal relations.

Thus, alimony obligations of family members to provide maintenance in cash are
family legal monetary obligations that arise on the grounds specified by law or contract,
they have a long-term and personal nature.

2.2 Problematic issues of recovery of alimony for spousal support

It is generally accepted in the legal literature that the basis for the maintenance obligation
of the spouses is the legal structure, which includes the following legal facts: 1) the fact
that the wife and husband are in a registered marriage; 2) incapacity of one of the
spouses; 3) the need of one of the spouses; 4) the solvency of the other spouse. The right
to maintenance of the spouses in case of child living with one of them depends on the age
and health of the child [4]. Admittedly, the contract of matrimony on the provision of
maintenance may determine other conditions for the provision of maintenance to one of
the spouses by the other spouse.

An analysis of law enforcement practices regarding the recovery of alimony for the
maintenance of one of the spouses indicates that changes in the socio-economic
development of the state and increasing social guarantees of Ukrainian citizens that
occurred in Ukraine after the entry into force of the Family Code of Ukraine?!, have led to
the fact that today only in rare cases it is possible to recover alimony for the maintenance
of one of the spouses by a court decision due to the fact that there are practically no
categories of disabled persons who can be recognised as needing financial assistance
from another spouse. Thus, according to Part 3 Article 75 of the Family Code of Ukraine,
a spouse who has reached the retirement age established by law or is a person with a
disability of I, Il or Il1 category is considered incapable of work. In accordance with Part
4 Atrticle 75 of the Family Code of Ukraine, one of the spouses is in need of material aid
if the salary, pension, income from the use of their property, other income do not provide
them with a living wage established by law.

Analysing the conditions of alimony for the maintenance of one of the
incapacitated spouses in need of financial aid, it should be recalled that in 2004 the
subsistence level for persons who lost their ability to work was 284.69 UAH?2, and the
resolution of the Cabinet of Ministers of Ukraine No. 544 of April 15, 2003 established
that the minimum old-age pension from 01.07.2003 is 50 UAH3. On January 1, 2004, the
Law of No. 1058-1V “On Compulsory State Pension Insurance” of July 9, 2003 came
into force, Article 28 of which stipulated that the minimum old-age pension was set at 20
percent of the average wage of workers employed in the sectors of the Ukrainian
economy, if men had 25 years, and women had 20 years of qualifying period. According
to the provisions of Article 28 of the Law of Ukraine "On Compulsory State Pension
Insurance” (as amended on 12.01.2005), if men have 25, and women have 20 years of

'Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
2 Law of Ukraine No 1704-IV “On Approval of the Subsistence Minimum for 2004”. (2004, May).
Retrieved from https://zakon.rada.gov.ua/laws/show/1704-1V#Text

3 Resolution of the Cabinet of Ministers of Ukraine No 544 "On increasing the size of labor pensions".
(2003, April). Retrieved from http://search.ligazakon.ua/l_doc2.nsf/link1/KP030544.html.
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qualifying period, the minimum size of the old-age pension is established in the amount
of the subsistence minimum for persons who have lost the ability to work and is as
follows: from 12.01.2005 — 332 UAH; from 01.01.2006 — 350 UAH; from 01.04.2006 —
359 UAH; from 01.10.2006 — 366 UAH; from 01.01.2007 — 380 UAH?.

Thus, since January 2005, persons who were considered disabled due to reaching
the retirement age established by law have already been provided with a pension at the
subsistence level. Only for persons with disabilities and persons who did not acquire the
right to a labour pension for valid reasons, the minimum pension was set at the level of a
social pension in an amount less than the subsistence level. Thus, according to
paragraphs a), b) Article 94 of the Law of Ukraine No. 1788-XI1 "On Pension Provision"
of November 5, 1991, social pensions are assigned in the following amounts: the right to
a labour pension without a valid reason; b) 50 percent of the minimum old-age pension:
to persons who have reached the age of: men — 60 years old, women — 55 years old and
have not acquired the right to a labour pension for valid reasons; disabled persons of Il
category?.

Furthermore, according to Article 6 of the Law of Ukraine No. 1727-1V "On state
social aid to persons who are not entitled to a pension and persons with disabilities" of
May 18, 2004, the amount of state social aid to persons who are not entitled to a pension
and persons with disabilities for conditions stipulated in Part 1 Article 4 of this Law, is
established based on the subsistence level for persons who have lost their ability to work:
persons with disabilities of | category, women who have been awarded the title of
"Mother-heroine”, per one child of the deceased breadwinner — 100 percent, per two
children — 120 percent, per three or more children — 150 percent; persons with disabilities
of Il category — 80 percent; persons with disabilities of 11l category — 60 percent;
clergymen, ecclesiastic dignitaries, and persons who, for at least ten years before the Law
of Ukraine "On Freedom of Conscience and Religious Organisations™ came into force,
held elective or appointed positions in religious organisations officially recognised in
Ukraine and legalised in accordance with the legislation of Ukraine, the presence of
archival documents of the relevant state bodies and religious organisations or testimony
of witnesses confirming the fact of such work, — 50 percent; persons who have reached
the age established by Article 1 of this Law — 30 percent®.

The above provisions indicate that the recognition of one of the spouses as in need
of financial aid, depending on the provision of the subsistence level for the recovery of
alimony from the other spouse, no longer meets the needs of today. It is considered that
in the current conditions of economic development and legal system of Ukraine it would
be appropriate to use other state social standards to determine the state of one spouse in
need of financial aid, or the state of the other spouse who can provide such material aid.
Thus, the basic state social guarantees include the minimum wage, providing a person
with income in this amount could be used to determine one of the spouses in need of

! Law of Ukraine No 1058-1V "On Compulsory State Pension Insurance”. (2003, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1058-15#Text.

2 Law of Ukraine No 1788-XIl "On Pension Provision". (1991, November). Retrieved from
https://zakon.rada.gov.ua/laws/show/1788-12#Text

3 Law of Ukraine No 1727-IV “On State Social Assistance to Persons Not Entitled to a Pension and
Persons with Disabilities”. (2004, May).
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material aid. In this regard, Part 4 Article 75 of the Family Code of Ukraine! should be
amended as follows: “4. One of the spouses is in need of financial aid if their monthly
income (salary, pension, income from the use of property, other income) is less than the
minimum wage established by law”.

Obligations to maintain the former spouse are stipulated by the legislation of
Ukraine and the legislation of other states. Thus, according to § 1584 of the German Civil
Code, after a divorce, one of the spouses who is obliged to pay alimony is liable to the
relatives of the eligible person. If the obligated person is insolvent, their relatives are
liable instead. § 1585 of the German Civil Code stipulates that current alimony is paid in
the form of cash rent. Rent must be paid before the beginning of the calendar month. The
obligor must pay the full amount of the monthly rent even if the right to alimony is
terminated due to remarriage or death of the authorised person. Instead of an annuity, the
eligible person may demand payment of the capitalised amount of payments, if there is a
serious reason for this and if the obligated person will not be unfairly burdened as a
result. Therewith, European countries have recently registered a decrease in the number
of disputes over the payment of alimony by a husband for the maintenance of his ex-wife
after divorce. As noted in the scientific literature, the reduction in the number of such
disputes was the result of a deliberate reorientation of alimony legislation, which, by
limiting the payment of alimony, sought to promote divorce and ensure greater economic
equality of the former spouses [28].

With the entry into force of the Family Code of Ukraine, the provisions of Part 4
Article 76 of the Family Code of Ukraine became an innovation in alimony obligations:
if in connection with the upbringing of a child, housekeeping, care for family members,
illness or other significant circumstances, one of the spouses was incapable of getting an
education, work, occupy a corresponding job, they have the right to maintenance in
connection with the divorce and when they are able to work, provided that they need
financial aid and that the ex-husband (wife) can provide financial aid. However, in law
enforcement the provisions of this article raised questions: How to prove in court that one
of the spouses did not have the opportunity to occupy the corresponding job, get an
education, etc. precisely because of raising a child, housekeeping or other significant
circumstances, and not because of lack of sufficient knowledge, life and professional
experience, professional skills, insufficient qualifications? Therefore, when assessing
specific life circumstances in cases of recovery of alimony for the maintenance of one of
the former spouses, courts usually do not see a causal link between the inability of one
spouse to find employment with their responsibilities for housekeeping, caring for family
members, etc. Thus, the Desnianskyi District Court of Chernihiv in its decision of May
27, 2015 in the case No. 750/3717/15-11 noted: “Considering that the plaintiff has a
higher education and is an able-bodied person, the plaintiff owns a three-room apartment
and a land plot, which does not indicate the plaintiff as a person in need of financial aid,
in the absence of evidence confirming the fact that the plaintiff cannot be employed in
connection with the household and caring for family members or with other
circumstances of significant importance, the court concludes that the plaintiff is not a
person entitled to maintenance in accordance with the requirements of Part 4 Article 76
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of the Family Code of Ukraine, in connection with which the claim is unfounded and
cannot be satisfied" [29]. It appears that Part 4 Article 76 of the Family Code of Ukraine
should be excluded from the Family Code of Ukraine, which will contribute to the clarity
of legal provisions and unification of judicial practice.

Consequently, the definition of such conditions for the alimony of one of the
spouses, such as their need for material aid, and the solvency of the other spouse or their
ability to provide material aid, currently requires changes. This study proposes to
consider one of the spouses in need of material aid if their monthly income (salary,
pension, income from the use of property, other income) is less than the minimum wage
established by law. Accordingly, the second of the spouses is the one who can provide
financial aid if their monthly income (salary, pension, income from the use of his
property, other income) exceeds the amount of the minimum wage established by law.

2.3 Problematic issues of collecting alimony for child support

Alimony obligations of a mother or father to support a child until they reach the age of
majority are one of the most common obligations to support family members. Looking at
the history of this issue, in the pre-Soviet period only individual legal regulations
stipulated the obligation of parents to support children. Thus, clause 118, part 1 of chap.
IV of the Civil Code of Eastern Galicia in 1797 prescribed that the father maintains the
children until they can feed themselves [30]. More detailed legal regulation of such
obligations was acquired in Soviet family law. The Family Code of Ukraine made
provision for many innovations in the legal regulation of alimony obligations for
mothers, fathers and children, for example, it significantly expanded the possibilities of
contractual regulation of maintenance relations, established responsibility for late
payment of alimony, payment of additional costs for a child, etc. Alimony obligations of
the mother or father to support the child are based on the principles of equality of
responsibilities between mother and father in relation to the child and equal responsibility
of parents to the child, in some foreign countries, in particular in Italy — within the
framework of the general legal guardianship of the mother and father over the child [31].

Given that the problem of alimony obligations for the maintenance of the child's
parents until they reach adulthood constantly attracts attention [6; 7], this study will focus
only on those problematic issues of recovering alimony for child support, which have
recently become widely discussed among lawyers.

1. Thus, the legislator has repeatedly changed the minimum amount of child
support, in connection with which the question arises: Is there a need to appeal to court
with a separate claim to change the amount of alimony in case when the court decision
indicated the minimum amount of alimony that was established at the time of the court
decision?

The Grand Chamber of the Supreme Court in its ruling of March 4, 2020 in case
No. 682/3112/18 stated that the legislator's change of the minimum amount of alimony to
be recovered from the alimony payer per child is not grounds for changing the amount of
alimony in accordance with Article 192 of the Family Code of Ukraine!, but is the basis
for changing the minimum amount of alimony specified in the writ of execution in the

! Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
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procedure of execution and recovery of alimony, and is taken into account when
determining the amount of alimony or debt. Law of Ukraine No. 2475-VIII of July 3,
2018 amended Part 1 Article 71 of the Law of Ukraine "On Enforcement Proceedings"
with the second paragraph, which stipulates that the executor collects alimony from the
debtor in the amount specified in the enforcement document, but not less than the
minimum guaranteed amount stipulated by the Family Code of Ukraine. That is, the
legislation prescribes a mechanism that makes provision for the payment of alimony in
the amount not less than the minimum guaranteed amount stipulated by the Family Code
of Ukraine, even in the presence of previous court decisions on recovery of alimony in
the amount lower than the minimum guaranteed amount of alimony established by law.
Thus, the courts of first and appellate instances came to a reasonable conclusion that the
state executor, calculating the alimony arrears, correctly proceeded from the minimum
alimony limit at the level of 50% of the subsistence minimum for a child of the
appropriate age [32].

2. Recovery of alimony from the mother or father for child support must be
distinguished from the collection of additional costs for the child from parents, which in
essence are not alimony. In particular, the Resolution of the Civil Court of Cassation of
the Supreme Court of 10 May 2018 in case 2-1161/2011 states that when deciding on the
amount of funds to be recovered for additional costs, the courts must take into account
the extent to which each parent is obliged to take part in these costs, considering the
financial and family situation of the parties and other interests and circumstances that are
significant. In case the financial situation of the parents does not allow to ensure full
payment of additional costs, they can be reimbursed only in part. Considering these
circumstances, the court determines the amount of additional costs for the child
conditioned by special circumstances for one of the parents in a fixed amount. The
existence of such additional costs must be proved by the claimant for recovery. These
funds are additional, in contrast to the funds received by one parent for child support. In
these cases, the costs are actually incurred or estimated, therefore they must be
determined in a fixed amount. Additional costs are not an additional collection of child
support. Alimony is necessary to ensure normal material conditions for the child's life. In
some cases, in exceptional circumstances, apart from the usual costs for the child,
additional ones are required. The amount of additional costs should be determined
depending on the estimated or actual costs incurred by the child. The law refers to the
jurisdiction of the court to determine the circumstances that may be considered
significant. In any case, such important circumstances include the state of health,
financial situation of the defendant, the presence of other minor children, disabled wife,
husband, parents, adult children, etc. Additional costs per child may be financed in
advance or covered once incurred, periodically or permanently. The amount of additional
costs for the child must be justified by relevant documents (for example, the cost of
special medical care — a certificate of medical institution on the cost of medical services;
treatment costs, spa treatment — extracts from the child's medical history, doctor's
prescriptions, certificates, checks, travel documents, etc.). When collecting funds for
additional costs that must be incurred in the future, the court must provide a calculation
or justification of the need for future costs [33].
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Thus, the change of the minimum amount of child support by the legislator does
not require an appeal to the court with a separate claim for a change in the amount of
child support. Additional costs for the child caused by special circumstances
(development of the child's abilities, illness, disability, etc.) are not alimony, but are
aimed at providing the child with the appropriate standard of living necessary for its
physical, mental, spiritual, moral, and social development.

2.4. Problematic issues of recovery of alimony for the maintenance of an adult child

Alimony obligations for the maintenance of an adult child are divided into two types: 1)
for the maintenance of adult disabled children; 2) regarding the maintenance of adult
children who continue their education. Alimony obligations of parents for the
maintenance of adult incapacitated children arise in the presence of a set of the following
legal facts: 1) adult children are incapable of work; 2) adult children are in need, i.e.
those in need of financial aid; 3) parents can provide financial aid. Alimony obligations
of parents for the maintenance of adult children who continue their education arise from
the obligatory combination of the following legal facts: 1) the daughter, son coming of
age of over 18, but less than 23 years old; 2) their continuing education; 3) the need in
material aid in connection with education; 4) parents have the opportunity to provide
such aid.

In law enforcement practice, many questions arise regarding the recovery of child
support for an adult child who is continuing its education and therefore needs financial
aid. In particular, the question arises about the possibility of recovery of alimony from
parents for the maintenance of adult children who continue their studies by
correspondence. Notably, the form of education of an adult child to collect child support
from the mother or father does not matter. Thus, the Civil Court of Cassation of the
Supreme Court in its decision of April 17, 2019 in the case No. 644/3610/16-1 critically
assessed the conclusions of the courts of first and appellate instances and did not agree
that studying in correspondence department, an adult plaintiff has the opportunity work
and earn a living, which relieves parents of the obligation to maintain it [34].
Furthermore, parents are not released from the obligation to maintain an adult daughter
or son, who continue their education, during the holidays. At present, the judicial practice
has developed an approach where a person who has been deprived of parental rights over
a child is not released from the obligation to maintain an adult child who continues its
education. Although some scholars, in particular A. A. Lesko, believe that the obligation
of parents to maintain an adult daughter or son, who continue their studies, is defined by
Avrticle 199 of the Family Code of Ukraine, which makes provision for the maintenance
of an adult daughter or son until the age of twenty-three, does not arise for parents
deprived of parental rights [35].

Admittedly, deprivation of parental rights is a sanction in family law applicable to
the mother or father for non-performance or improper performance of their parental
responsibilities in relation to the child on the grounds specified in Article 164 of the
Family Code of Ukraine, and is carried out only in court. However, deprivation of
parental rights does not relieve the parents of the obligation to maintain the child. It is
considered that such an obligation cannot be terminated even after the child reaches the
age of majority, if there are grounds prescribed by law for the maintenance of the parents
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of the adult daughter and son. In this regard, it is proposed to introduce in the Family
Code of Ukraine a provision on the obligation of parents deprived of parental rights to
maintain both adult disabled children in need of financial aid, if parents can provide such
financial aid, and adult children who continue their education and therefore need
financial aid until they reach the age of 23, provided that the parents can provide
financial aid.

2.5 Problematic issues of recovery of alimony from adult children for parental support

In accordance with Part 1 Article 202 of the Family Code of Ukraine! an adult daughter
and son are obliged to support parents who are unable to work and need financial aid.
The obligation of children to support their parents in need of financial aid is also known
to other legal systems in the world. Thus, K. S. Pearson notes that the Virginia Parental
Support Act is a typical law, the existence of which can be traced back to the history of
the adoption of social security laws in colonial times. The law, codified in the Annotated
Code of Laws of the State of Virginia, section 20-88, begins with a statement of general
obligation, stating that “it should be...an obligation of all able-bodied persons over 18
years of age, once that person has sufficiently provided for their family, to help and
support their mother/father if she/he finds himself in a difficult situation”. This law gives
courts the power to determine and oblige to make payments to parents, including the
distribution of costs among several children [36].

Alimony obligations of adult children for the maintenance of their parents under
the laws of Ukraine arise in the presence of legal composition, which includes the
following legal facts: 1) determination of the origin of an adult child from specific
mothers, fathers, 2) incapacity of the mother, father; 3) the need of the mother or father
for financial aid.

The most problematic issue of modern law enforcement practice is the definition of
mother or father in need of financial aid. The approach reflected in the decision of the
Civil Court of Cassation of the Supreme Court of December 5, 2018 in case No.
570/3274/15-11 has been established for a long time: the need for financial aid is
determined in each case depending on the financial situation of parents. The court
considers the parents’ receipt of pensions, state benefits, subsidies, the presence of
parents' property that can bring income, etc. The mere fact of the incapacity of the
parents does not presuppose that the children have the obligation to provide them with
maintenance — the state of incapacity for work must be accompanied by the need to
receive third-party financial aid. Evidence of this need is the receipt by the mother or
father of income below the subsistence level. According to the current legislation, the
state provides the necessary maintenance for disabled people — old-age pension,
disability pension, state aid, etc. Therefore, when issuing a court decision, the amount of
such state maintenance should be considered and made dependent on the subsistence
level [37].

However, at present the judicial practice departs from this approach, as evidenced
by the decision of the Supreme Court of the Joint Chamber of the Civil Court of
Cassation of September 5, 2019 in case No. 212/1055/18-11, which states that in the case,

! Family Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2947-14#Text
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the court of first instance, having correctly established the circumstances of the case and
applied the rules of substantive law, came to the reasonable conclusion that the plaintiff
is a pensioner, incapable of work, has a serious illness, needs treatment, and therefore
needs financial aid, which the defendant, her son, does not provide, although he is able to
work, is officially employed and has the opportunity to pay child support. The appellate
court's reference to the fact that the plaintiff, although incapable of work, nevertheless
receives a pension in the amount significantly exceeding the subsistence level established
by law for persons who have lost their ability to work and therefore does not require
third-party financial aid is unfounded, since Articles 202, 203 of the Family Code of
Ukraine, which regulate the disputed legal relations, do not make provision for
consideration only of the subsistence level established by law, as an absolute condition
for recovery or refusal to collect alimony [38].

It is considered that such an interpretation of family law on the maintenance
obligations of adult children to support their parents will lead to a lack of unity of judicial
practice in this category of family disputes. It would be expedient for the legislator to
determine more specifically which of the parents can be considered in need of financial
aid. In this category of family law disputes, similar provisions could be applied to the
recognition of a person in need of financial aid as to one of the spouses, as discussed
above in this study.

2.6 Problems of alimony obligations of other family members and relatives

The Family Code of Ukraine in the provisions of Chapter 22 also regulates the alimony
obligations of other family members and relatives, making provision for a fairly wide
scope of alimony payers, which allowed some lawyers, in particular L. V. Afanasieva, to
classify them as alimony obliged subjects of the second group. Thus, spouses (ex-
spouses), parents and children are obliged to support each other in cases established by
law, regardless of the obligations of other persons to provide maintenance. The law
imposes maintenance obligations on other family members and relatives only in the
absence of first-degree alimony payers [2].

Notably, the changes to the family legislation of Ukraine in terms of strengthening
the protection of the child’s right to maintenance did not affect the second group of
alimony obligations of persons. In particular, the legislator did not amend Article 272 of
the Family Code of Ukraine!, which prescribes that the amount of alimony collected
from other family members and relatives for children and disabled adults in need of
financial aid is determined as a share of earnings (income) or in a fixed amount. In
determining the amount of alimony, the court takes into account the material and family
status of the payer and recipient of alimony. If the claim is not filed against all liable
persons, but only against some of them, the amount of alimony is determined with
consideration of the obligation of all liable persons to provide maintenance. In this case,
the total amount of alimony to be collected may not be less than 30 percent of the
subsistence level for a child of the appropriate age. The court may determine the period
during which alimony will be collected.

Thus, the minimum amount of alimony collected from other family members and
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relatives per child is 30 percent of the subsistence level for a child of the appropriate age.
Therewith, Part 2 Article 182 of the Family Code of Ukraine already refers to the
minimum guaranteed amount of alimony for one child, which cannot be less than 50
percent of the subsistence level for a child of the appropriate age. These legal provisions
indicate unequal opportunities for the child to exercise its right to maintenance. In this
regard, it is proposed to amend Part 2 Article 272 of the Family Code of Ukraine and to
prescribe that the total amount of alimony to be collected from other family members and
relatives may not be less than 50 percent of the subsistence level for a child of the
appropriate age.

CONCLUSIONS

Thus, the alimony obligation of family members is a legal relationship in which one
party (the debtor — the payer of alimony) is obliged to perform in favour of the other
party (creditor — the recipient of alimony) a certain action — to pay alimony in cash, and
the creditor has the right to demand from the debtor to perform their duty. In this
meaning, the alimony obligation is by its nature a monetary obligation, and by its essence
— a family law obligation. It is proposed to extend the provisions of Article 625 of the
Civil Code of Ukraine on liability for breach of monetary obligation in terms of the
possibility of recovery of the amount of debt, taking into account the established inflation
index for the entire period of delay, as well as three percent per annum of the overdue
amount. It is proved that the recognition of one of the spouses as in need of financial aid,
depending on its provision at the subsistence level for the recovery of alimony from the
other spouse, no longer meets the needs of today. It is proposed that one of the spouses
be considered in need of financial aid if their monthly income (salary, pension, income
from the use of property, other income) is less than the minimum wage established by
law. It is proposed to apply similar provisions to identify parents in need of financial aid
in alimony obligations for adult children to support their disabled parents in need of
financial aid.

It is established that the legislator's change of the minimum amount of alimony to
be collected from the alimony payer per child is not a basis for changing the amount of
alimony in accordance with Article 192 of the Family Code of Ukraine, but is the basis
for changing the minimum amount of alimony specified in the writ of execution in the
procedure for executing and collecting alimony, and is taken into account when
determining the amount of alimony or debt. It is argued that the form of education of an
adult child who continues its studies and therefore needs financial aid does not matter for
collecting alimony from a mother or father, and also that parents are not exempt from the
obligation to support an adult daughter/son continuing education, including during the
holidays.

It was proposed to amend the Family Code of Ukraine and stipulate the obligation
of parents deprived of parental rights to support both adult disabled children in need of
material aid, if parents can provide such material aid, and adult children who continue
their education and, in this regard, need material aid, until they reach the age of 23,
provided that parents can provide such material aid.
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Birauiit FOpiiioBu4 YpkeBuu

Bepxosnuu Cyo
Kuis, Ykpaina

IMOHOBJIEHHSI 1OI'OBOPY OPEH/IM 3EMJII: TIPOBJIEMH
TEOPII TA CYIOBOI IPAKTUKHA

AHOTaNif. 3emai ucmynaomov HAUSANCIUBIUUM 00 EKMOM HABKOIUUIHLO2O NPUPOOHOSO
cepeooguwa, €  He3AMIHHUM  3acO0O00M  GUPOOHUYMBA 8  CIIbCbKOMY — 20CNOO0ApCmel,
mepumopianoHumM 0asucom Onsl po3miwjenHs pisHoMaHimuux o0’ exmie. Cmeepodicyemvcs, wo
Hanexcne QYHKYIOHYBAHHA — GIOHOCUH W0O0 OpeHOU 3eMelb € 3anopyKolo  CMano2o
20cno0apcyko2o 06izy, 2apanmielo peanizayii npag ma 6UKOHAHHs 0008 A3Ki6 K OpeH000asyeM,
max i opeHOapem BIONOBIOHOI 3eMenbHOI OiNAHKU. J[UCKYCILIHUM € NUMAHHA HNOHOB/IeHHS
002060py OpeHOU 3eMai N0 3aKiHUeHHIO CMPOKY 1io2o Oii. Memoio 0ocniOdcens € okpecienHs
ICHYyIOUUX MeopemuyHUx ma npago3acmoco8uux npooiem uwjooo NOHOBIEHH 0020680py OpeHOU
3eMill, HECEeHHs NPONO3UYIL 3 YCYHEHHS OCMAHHIX. [ 00CAcHeHHs yiel memu GUKOPUCTNAHO
CUCIEMHO-CMPYKMYPHULL MEMOO HAYKOBO20 NI3HAHHA, 34 0ONOMO20I0 K020 NPOAHANIZ08AHO
npUnuUcYU  3aKOHOO0ABCMEA WOO0 NOHOBNEHHA 002080pY OpEeHOU 3eMi, BUCGIMIEHO iX
CniBGIOHOUWleHH Ma 83aEMO0ito. [Jl08edeHo, Wo nepesajicHe Npaso oOpeHoaps ICHYE o000
NOHOBNIEHHSI 0020680PY OpeHOU 3eMl Iue HaA MOU CaMuil CMpoK i HA MUX CAMUX ymo8ax i 3a
8i0CYymHOCmI 3anepeuenb w000 MAaKo2o NOHOGNeHHA 3 00Ky openoodasys. Ilpu namazanHi
OpeHOaps 3MIHUMU ICTMOMHI  YMOBU 002080pYy OpEeHOU 3eMili U 3a GI0CYMHOCMI 3200U
0peH000asYs Ha MAaKi 3MIHU NepesadicHe NPAso OPeHOaps HA YKIAOeHHS 002080pY OPEeHOU 3eMIi
Ha HOBUll CMPOK npunuHacmvcs. Hazonowieno, wjo 8 KOMCHOMY CHOpI Cli0 8CMAHOGMIO8AMU
006pocosicHicmb Oill OpeHO00asyst W00 BIOMOBU 8 NOHOBIECHHI 002080DY OPEHOU 3eMJli 3 OOHIEIO
0coboro (opendapem) Ui HACMYNHO20 YKIAOEHHA 002080pY 3 HO8UM opeHoapem. Budaemuvcs
OQUCKYCIUHUM 3ACMOCYSAHHA 8 3eMENbHUX OPEeHOHUX NPABOSIOHOCUHAX Kame2opii «MeHu
3axulyenay cmopoHa, OCKINbKU 3aNeHCHO 8i0 cyO €KMHO20 CKIady CMOPIH Yux npasosioHOCUH
MAaKoi0 CHMOPOHOIO MOJiCe GUCMYNamu aK opeHoap, max i openoodaseyw. Iliocymosano, ujo
Bepxosuii Cyo mae yuighixyeamu npaxkmuky 3acmocy8anHs NPUnUCié 3aKoOH00a8cmed uwooo
NOHOBNIEHHSI 0020680pY OPEeHOU 3eMi (Tuuie Yy KOMNIEKCE 3 THIMUMU HOPMAMUSHUMU NPURUCAMU
abo a8MOHOMHO, 3 BUKODUCMAHHAM NPUHYUNY «MOBYA3HOI 3200uy»). Ha moowcnusicmo
ABMOHOMHO20 3ACMOCYB8ANHS MAKUX NPUNUCIE 6KA3YIOMb HOpMU 3akony Yrpainu «llpo enecenns
3MIH 00 0esIKUX 3aKOH00A8UUX aKmie YKpainu wooo npomudii perdepcmeyy. Busasneni He0oniKu
npagogozo pezynioeanHs. NOHOGIEHHA 002060pY OPEeHOU 3eMIl NiCAs CHAUGY U020 CMPOKY
6KA3YIOMb HA HANPAMU B0O0CKOHANEHHS 3AKOHO0Aécmea y cgepi opeHou 3emens, wo mac
NPAKMUYHY SHAYUMICHTb.

KarouoBi cjioBa: 3emenbHa JIiIsSHKA, 3aKOHOJABCTBO, IPABOBI BIJHOCHHH, OCOOJMBUH BHI
HEPYXOMOCTI, pE4OBi Ipasa.
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RENEWAL OF THE LAND LEASE AGREEMENT: PROBLEMS OF
THEORY AND JUDICIAL PRACTICE

Abstract. Land is the most important object of the environment. It is an indispensable means of
production in agriculture, the territorial basis for the location of various objects. It is argued that
the proper functioning of land lease relations is a guarantee of sustainable economic circulation,
a guarantee of the exercise of rights and performance of duties by both the lessor and the lessee
of the land. The issue of renewal of the land lease agreement after its expiration is debatable. The
purpose of the study is to outline the existing theoretical and law enforcement problems
regarding the renewal of the land lease agreement, to make proposals to eliminate the latter. To
achieve this purpose, a system-structural method of scientific knowledge was used, which helped
analyse the prescriptions of the legislation on renewal of the land lease agreement, their
relations and interaction were highlighted. The study proves that the lessee's pre-emptive right
exists to renew the land lease agreement only for the same period and on the same terms and in
the absence of objections to such renewal by the lessor. If the lessee tries to change the essential
terms of the land lease agreement and in the absence of the lessor's consent to such changes, the
lessee's pre-emptive right to enter into a land lease agreement for a new term is terminated. It is
emphasised that in each dispute it is necessary to establisi the good faith of the lessor’s actions
to refuse to renew the land lease agreement with one person (lessee) and the subsequent
conclusion of the agreement with the new lessee. The use of the category of "less protected™ party
in land lease legal relations appears debatable, because depending on the subject composition of
the parties to these legal relations, such a party can be both a lessee and a lessor. It is concluded
that the Supreme Court should unify the practice of applying the provisions of the law on the
renewal of the land lease agreement (only in combination with other regulations or
autonomously, with the use of the principle of "tacit consent™). The possibility of autonomous
application of such instructions is indicated by the provisions of the Law of Ukraine “On
Amendments to Certain Legislative Acts of Ukraine Concerning Counteraction to Raiding”. The
revealed shortcomings of the legal regulation of the renewal of the land lease agreement after its
expiration indicate the directions of improvement of the legislation in land lease, which has
practical significance.

Keywords: land plot, legislation, legal relations, special type of real estate, property rights.

INTRODUCTION

Land is the most important object of the environment, is an indispensable means of
production in agriculture, the territorial basis for the placement of various objects. The
use of land can take place on various legal titles, a prominent place among which is the
right to lease land (land plot). This right is based on the agreement term paid possession
and use of land necessary for the lessee to conduct business and other activities (Part 1
Article 93 of the Land Code of Ukraine of October 25, 2001 No. 2768-111%, Article 1 of

! Land Code of Ukraine. (2001, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-
14#Text

49


https://zakon.rada.gov.ua/laws/show/2768-14#Text
https://zakon.rada.gov.ua/laws/show/2768-14#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

the Law of Ukraine of 6 October 1998 No. 161-XIV "On Land Lease"® (hereinafter
referred to as "the Law No. 161-XIV"). The lessee is obliged to use the land in
accordance with the terms and conditions of the agreement and the requirements of land
legislation. The lease agreement is described by, among other things, maturity, as the
date and term of the lease agreement is one of its essential conditions. Due functioning of
relations regarding the land lease is a guarantee of fulfilment of the rights and
performance of duties both by the lessor and the lessee of the corresponding land plot.

Legal issues of leased contractual land relations were the subject of scientific
research by scientists V. M. Yermolenko, I. I. Karakash, P. F. Kulinich [1], V. V. Nosik,
V. I. Semchyk, V. D. Sydor [2], M. V. Shulga, Y. Mirwati [3], J. Lee, D. Rodriguez [4],
A. Popov, O. Knyaz [5], N. Akram [6], M. R. Taylor [7], G. Lyakhovich [8],
M. Matveeva [9], V. A. Mayboroda [10], F. Lazar [11], etc. However, there are still
unresolved issues, and a number of issues have not yet been properly regulated, resulting
in difficulties in law enforcement. One of the debatable issues is the renewal of the land
lease agreement after its expiration. Thus, some researchers generally deny the need for
regulations on such renewal of the land lease agreement, while others outline the
shortcomings of regulations and abuse that occur in the practical implementation of the
lease, both on the part of the lessor and the lessee.

The issue of renewal of the land lease agreement after its expiration has gained new
relevance due to the adoption of the Law of Ukraine of December 5, 2019 No. 340-IX
"On Amendments to Certain Legislative Acts of Ukraine on Combating Raiding"?
(hereinafter referred to as "the Law No. 340-1X") by the Verkhovna Rada, which
introduced regulations on the renewal of the land lease agreement. This statutory act re-
regulated the issue of renewal of the land lease agreement, introduced the conditions for
the application of such a procedure, regulated the specific features of entering
information on the renewal of the agreement into the State Register of Real Property
Rights, and prevented such renewal of state and communal land plots.

The purpose of the study is to outline the existing theoretical and law enforcement
problems regarding the renewal of the land lease agreement, to make proposals to
eliminate the latter. The objectives of the study are to investigate the views of scholars on
the essence of renewal of the land lease agreement, their critical analysis, and study the
existing case law of the Supreme Court (Grand Chamber and individual courts of
cassation, functioning in its composition) on the application of the legislation on renewal
of the land lease agreement after its expiration.

1. MATERIALS AND METHODS

The study of lease contractual relations and the issue of renewal of the land lease
agreement required the application of a system-structural method of scientific
knowledge. This method analyses the provisions of the legislation on the renewal of the
land lease agreement, highlights their correlation, the corresponding internal relations. In

1 Law of Ukraine No. 161-XIV “On Land Rent” . (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.

2Law of Ukraine No. 340-1X “On the introduction of amendments to acts of legislation of Ukraine for anti-
raiding”. (2019, December). Retrieved from https://zakon.rada.gov.ua/laws/show/340-IX#Text.
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particular, this refers to the provisions of the Land and Civil Codes of Ukraine?, the laws
of Ukraine No. 161-X1VZ and No. 340-1X3 in their interaction.

The method of analysis and synthesis was used to establish the content of the law
on the renewal of the land lease agreement, the implementation of their interpretation.
The use of the method of analysis contributed to the acquisition of knowledge about the
individual elements of the object of knowledge, and the method of synthesis contributed
to the development of an idea of its structure and system features. Thus, the requirements
of Art. 33 of Law No. 161-XIV* with a distinction of the relevant grounds for
termination of the lessee's pre-emptive right to enter into a land lease agreement for a
new term. The content of the new Article 126-1 "Renewal of land lease agreement, land
easement agreement, agreements on granting land use rights for agricultural purposes or
for development” of the Land Code of Ukraine has been clarified, which allowed to
formulate certain rules for renewal of land lease agreement.

The empirical basis of the study included the judgements of the court of cassation
on lease agreements and renewal of the land lease agreement, in particular, the Grand
Chamber of the Supreme Court, its Commercial Court of Cassation, and the Civil Court
of Cassation. An analysis and synthesis of the composition of court decisions in
Ukrainian judicial institutions was conducted. It is found that the imperfection of the
legislative regulation of relations for the renewal of the land lease agreement after its
expiration causes a significant number of problems in law enforcement.

The basis for studying the subject of renewal of land lease agreements was the
combination of basic methods of scientific knowledge. A set of methods allowed to
consider the main provisions and legislation on the renewal of the land lease agreement
in Ukraine. An analysis of legal provisions, which are the main source of regulation of
relations between the parties to renew the land lease agreement, was carried out. The
main legal document regulating legal relations regarding land lease in Ukraine is the
Land Code of Ukraine and the Law of Ukraine "On Land Lease".

General scientific methods of cognition were used in studying the basic issues of
legal regulation of land lease. These methods include dialectical method, Aristotelian
method, systematic data analysis, methods of information analysis and synthesis. The
formal legal method, the method of legal modelling and the comparative legal method
were also used.

The dialectical method of scientific knowledge was used to specifically and
objectively consider legal phenomena on land lease in Ukraine, as well as on the renewal
of land lease agreements. Dialectical method helped identify the main provisions, as well
legal regulation of land lease in terms of qualitatively and quantitatively. The basic
methods of cognition of information by the dialectical method are the principle of

! Land Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14#Text;
Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/page20#Text.

2 Law of Ukraine No. 161-XIV “On Land Rent” . (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.

3 Law of Ukraine No. 340-1X “On the introduction of amendments to acts of legislation of Ukraine for anti-
raiding”. (2019, December). Retrieved from https://zakon.rada.gov.ua/laws/show/340-1X#Text.

4 Law of Ukraine No. 161-XIV “On Land Rent”, op. cit.
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ascension from abstract concepts to concrete, as well as the synthesis and analysis of
information. The Aristotelian method was used to study the legal regulation of land lease
more accurately and specifically. This method is based on a set of laws and techniques of
correct thinking. Synthesis of information is another method of scientific cognition used
in this study. It involves the material or imaginary integration of the features and
parameters of a particular object, such as combining the properties and characteristics
that have been determined by data analysis into one system. Systematic data analysis or a
systematic method of scientific knowledge is used in the study for a more detailed
acquaintance with the system of land legal regulation. With the help of a systematic
analysis, the legal aspect of land lease in Ukraine, the components that describe this
process, the land lease agreement and the legal aspects of renewal of the land lease
agreement are considered. The system method is one of the basic methods of studying
state and legal phenomena, regulations and laws. The analysis of relevant legal facts and
regulations on land lease agreements in force in Ukraine was performed by applying the
formal legal method. This method is based on a consistent and logical study of legal
provisions and laws. A common method for studying legal provisions is the method of
legal modelling. This method allowed to construct models of theoretical legal situations,
and the search for ways to solve them in the future is performed. This method involves
solving hypothetical legal situations. The final method of scientific knowledge in this
work was comparative law. This method involves comparing and studying different legal
documents and court decisions.

Thus, the conclusions on the application of the rules of law of the Grand Chamber
of the Supreme Court on the binding nature of the additional agreement on land lease for
a new term (renewal of the land lease agreement), the Commercial Court of Cassation
within the Supreme Court on the content of the lessee's letter , the good faith of the lessor
in resolving the issue of renewal of the land lease agreement, the use of "tacit consent™ in
the renewal of such an agreement, the procedure for objection in the renewal of the
agreement on the part of the lessor. The legal positions of the Civil Court of Cassation in
the Supreme Court on the legal facts required for the renewal of the land lease agreement
also eased the investigation of the subject under study.

2. RESULTS AND DISCUSSION

The special legal literature indicates that the lease of land is described by the following
important components: the allocation of land as an object of lease; contractual terms of
the lease; restriction of land lease for a certain period; paid rent; the existence of only the
right to own and use land; provision of land for certain activities, etc. [2]. It is the land
lease agreement that serves as the basis for acquiring the right to lease a land plot in case
of mutual expression of will by both parties. Such an agreement is a document certifying
the right to lease land and the basis for state registration of the right to lease land [12].
Article 13 of the Law No. 161-XIV? stipulates that a land lease agreement is an
agreement under which the lessor is obliged to transfer the land plot to the lessee for
possession and use for a certain period, and the lessee is obliged to use the land plot in

! Law of Ukraine No. 161-XIV “On Land Rent”. (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.

52


https://zakon.rada.gov.ua/laws/show/161-14#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

accordance with the terms and conditions of the agreement and requirements of land
legislation. The statutorily essential conditions of the land lease agreement define: (a) the
leased object (cadastral number, location and size of the land plot); (b) the date of
conclusion and term of the lease agreement; (c) rent indicating its amount, indexation,
method and conditions of calculations, terms, procedure for its payment and revision and
liability for non-payment (Part 1 of Article 15 of the Law No. 161-XIV).

Considering the subject matter, the study will highlight the legal aspects of the
renewal of the land lease agreement (extension of the lease agreement of land after the
expiration of the relevant lease agreement). General provisions on the lease (rent) of
property are contained in Paragraph 1 Chapter 58 "Rent (lease)" of the Civil Code of
Ukraine of January 16, 2003 No. 435-1V!, which refers, inter alia, to the pre-emptive
rights of the lessee of the corresponding thing. Thus, Part 1 of Art. 777 of the Civil Code
of Ukraine contains the following provisions: (a) the lessee, who duly performs their
duties under the lease agreement, after the expiration of the agreement has a pre-emptive
right over other persons to enter into a lease agreement for a new term; (b) the lessee,
who intends to exercise the pre-emptive right to enter into a lease agreement for a new
term, is obliged to notify the lessor prior to the expiration of the lease agreement within
the period specified in the agreement, and if it is not established therein — within a
reasonable time; (c) the terms and conditions of the new lease agreement shall be
established by agreement of the parties. In case of failure to reach an agreement on
payment and other terms and conditions of the agreement, the lessee's pre-emptive right
to enter into the agreement is terminated. Notable, these general approaches to the
lessee's pre-emptive right over other persons to enter into a lease for a new term are
applied in case of renting both movable and immovable property.

Considering that land plots are a special type of real estate, described by a specific
legal regime, the issue of the lessee's pre-emptive right to enter into a land lease
agreement for a new term (renewal of such an agreement) is regulated by special
legislative provisions on land lease. Thus, Law No. 161-X1V? holds a separate Article 33
on the renewal of the land lease agreement.

At one time P.F. Kulinich expressed a well-founded opinion about the
inappropriateness of this article, which should regulate the issue of renewal of the right
(and not the agreement) of land lease [1]. This idea was supported by other researchers,
noting that the exclusion of Article 33 "Renewal of the land lease agreement™ from the
Law No. 161-X1V2 is justified. This would lead to the fact that the procedure for renewal
of the agreement would be applied to Article 764 of the Civil Code of Ukraine*[13].

Despite this, Article 33 "Renewal of the land lease agreement” of the Law No. 161-
XIV® (before its amendment by the Law No. 340-1X®) regulated the considered public

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/page20#Text.

2 Law of Ukraine No. 161-XIV “On Land Rent”. (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.

3 Ibidem, 1998.

4 Civil Code of Ukraine, op. cit.

5> Law of Ukraine No. 161-XIV “On Land Rent”, op. cit.

& Law of Ukraine No. 340-1X “On the introduction of amendments to acts of legislation of Ukraine for anti-
raiding”. (2019, December). Retrieved from https://zakon.rada.gov.ua/laws/show/340-1X#Text.
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relations as follows.

Thus, according to Part 1 Article 33 of the No. 161-XIV?, the lessee has a pre-
emptive right to extend the contractual lease of land (to conclude a land lease agreement
for a new term, renewal of the land lease agreement — as this right is called by the
legislator). The precondition for the emergence of such a pre-emptive right of this person
is the proper performance of obligations by the lessee under the land lease agreement.
Such proper performance of obligations by the lessee is named by some researchers to be
the main requirement of the law, which gives the lessee the right to renew (extend) the
land lease agreement [14]. The lessee may exercise this pre-emptive right only after the
expiration of the land lease agreement.

In turn, Parts 2-5 Article 33 of No. 161-X1V?2 hold the conditions for the exercise of
the outlined pre-emptive right of the lessee, which include:

a) lessee's notice to the lessor about the intention to exercise the pre-emptive right
before the expiration of the term of the land lease agreement. The term of such notice
must be established in the land lease agreement, but in any case, it must be made not later
than one month before the expiration of the land lease agreement;

b) such notice must be made in writing by the lessee sending a letter to the lessor.
The obligatory appendix to such letter-notice on renewal of the land lease agreement is
the draft of the additional agreement to the land lease agreement;

c) after receiving a notice with a draft additional agreement, the lessor must
consider them within a month, verify for compliance with the law, agree with the lessee
(if necessary) the essential terms of the agreement and, in the absence of objections,
decide to renew the land lease (in relation to state and communal lands), to conclude an
additional agreement with the lessee on renewal of the land lease agreement.

Therewith, it is statutorily stipulated that an additional agreement to the land lease
agreement on its renewal must be concluded by the parties within one month. Both
refusal and delay in concluding an additional agreement to the land lease agreement may
be appealed in court (parts 8, 11 Article 33 of Law No. 161-XIV). Notably, the need for
an additional agreement on the conclusion of a land lease agreement for a new term
(renewal of the land lease agreement) has been confirmed by judicial practice. Thus, the
Grand Chamber of the Supreme Court, deciding the dispute on the renewal of the land
lease agreement, in paragraph 61 of the decision of May 26, 2020 in the case No.
908/299/18 (proceedings No. 12-136rc19) indicated that Article 33 of the Law of
Ukraine "On Land Lease"® defines both the conditions and grounds for renewal of the
land lease agreement, and the obligation of the parties to enter into an additional
agreement to the land lease agreement on its renewal®.

It should be emphasised that the lessee's pre-emptive right to enter into a land lease
agreement for a new term is terminated on the following grounds:

a) the lessor's objection to the renewal of the lease agreement. In this case, the

! Law of Ukraine No. 161-XIV “On Land Rent”. (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.

2 Ibidem, 1998.

3 Ibidem, 1998.

4 Judgment of the Grand Chamber of the Supreme Court in case No 908/299/18 (proceedings No 12-
136gs19). (2020, May). Retrieved from http://www.reyestr.court.gov.ua/Review/89825064
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lessor must send the lessee a letter of notice of objection to the extension of the land lease
agreement;

b) failure to reach an agreement between the lessee and the lessor on the rent and
other essential terms of the land lease agreement (Part 4 of Article 33 of the Law No.
161-XIV).

In other words, the lessee's pre-emptive right exists to renew the land lease
agreement only for the same period and on the same terms and conditions and in the
absence of objections to such renewal by the lessor. Therefore, if the lessee attempts to
change the essential terms and conditions of the land lease agreement and in the absence
of the lessor's consent to such changes, the lessee's pre-emptive right to enter into a land
lease agreement for a new term is terminated.

Notably, the application of the above legislative provisions on the renewal of the
land lease agreement raises several issues that are not regulated. In such circumstances,
the answers to them are developed in the process of law enforcement. Thus, the
Commercial Court of Cassation within the Supreme Court in paragraph 5.3 of the
decision in the case No. 908/2314/18 dated September 16, 2019 indicated that the lessor's
objections regarding the inconsistency of the letter-notice of the lessee with the draft
supplementary agreement to the law cannot be submitted without giving reasons, but
must be substantiated and contain specific references to violations of the law, specified in
the letter of notice or draft supplementary agreement, or contain specific essential terms
and conditions of the agreement, in respect of which the lessor proposes changes?.
Sometimes there are situations when the lessor first objected to the renewal of the land
lease agreement with a particular lessee (indicating the relevant reasons), and then after
some time entered into a new lease agreement with another person. Again, the current
legislation does not regulate this situation.

Instead, the Commercial Court of Cassation within the Supreme Court in paragraph
5.7. of the resolution in the case No. 920/739/17 dated September 10, 2018 indicated that
in accordance with Article 3 of the Civil Code of Ukraine?, the principles of justice, good
faith, and reasonableness constitute the fundamental principles of civil law, aimed, inter
alia, at establishing the rule of law in the legal system of Ukraine. In this case, good faith
means the desire of a person to honestly use civil rights and ensure the performance of
civil duties, which is confirmed in particular by the content of Part 3 Article 509 of this
Code. Thus, citing this principle in the text of the Civil Code of Ukraine, the legislator
established a certain limit of behaviour of participants in civil relations, so that each of
them is obliged to honestly exercise their civil rights and perform civil obligations,
including the possibility of their actions (inaction) harming the rights and interests of
others. This principle is not purely formal, as its non-compliance leads to a violation of
the rights and interests of participants in civil turnover. That is why in specific legal
relations, in particular regarding the renewal of the land lease agreement based on Article
33 of the Law of Ukraine "On Land Lease", the good faith of the landlord in essence
constitutes a guarantee of compliance with the rights of the less protected party, which in

! Resolution of the Commercial Court of Cassation of the Supreme Court in case No 908/2314/18. (2019,
September). Retrieved from http://www.reyestr.court.gov.ua/Review/84944522

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/page20#Text.
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the disputed legal relations is the lessee®.

The above should be generally supported and, notably, in each dispute it is
necessary to establish the good faith of the lessor's actions to refuse to renew the land
lease agreement with one person (lessee) and the subsequent conclusion of an agreement
with a new lessee. Unfairness of the lessor's actions may serves as grounds for
recognition and protection of the lessee's pre-emptive right to continue the contractual
lease of land in court as violated and, accordingly, to conclude that the new land lease
agreement is invalid.

Notably, in the above court decision, the court of cassation applied the category of
"less protected” party, which in the disputed land lease is determined by the lessee. Such
an approach requires additional consideration, is debatable, and may be justified in the
presence of the following contractual structure: the lessor — a public authority or local
government, the lessee — a legal entity under private law, an individual — an entrepreneur,
an individual. However, when considering a lease where the lessor is an individual as the
owner of the land, and the lessee is a legal entity (farm, agricultural holding, other
business entity), it is possible to draw the opposite conclusion about the "less protected”
party in such contractual relations, which is likely to be the lessor.

A considerable number of questions arise in connection with the implementation of
the provisions of Article 33 of the Law No. 161-XIV? (until amendment by Law No.
340-1X), according to Part 6 of which if the lessee continues to use the land after the
expiration of the lease and in the absence of a lessor's letter-notice one month after the
expiration of the agreement on the objection to the renewal of the land lease agreement,
such an agreement is considered renewed for the same period and on the same terms and
conditions as provided by the agreement. Some researchers consider this provision
discriminatory against the landlord of the land [15], while others point out that it
contradicts Article 31 of the Law No. 161-XIV, which determines the expiration of the
term for which the agreement was concluded, as one of the grounds for its
termination [16]. Furthermore, in this case the law makes provision for the conclusion of
an additional agreement on the renewal of the lease of state-owned land, which is
performed by the authorised head of the executive body, determined by the decision of
this body, without the decision of the executive body to renew the land lease. N.V. llkiv
thinks that there is an increase in the term of the lease of state-owned land due to
improper performance of obligations by the lessor to dispose of state property and avoid
the procedure of land auction [17].

There are various approaches to the application of Part 6 of Article 33 of Law No.
161-XIV3. Thus, according to one of them, it should be applied only together with other
provisions of Article 33 of the Law of Ukraine "On Land Lease". That is, the lessee may
not continue to use the land after the lease agreement if they, intending to exercise the
pre-emptive right to enter into a land lease agreement for a new term, failed to timely
notify the lessee in writing (letter-notice with a draft supplementary agreement). In other

! Resolution of the Commercial Court of Cassation of the Supreme Court in case No 920/739/17. (2018
September). Retrieved from http://www.reyestr.court.gov.ua/Review/77748947

2 Law of Ukraine No. 161-XIV “On Land Rent” . (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.
3 Ibidem, 1998.
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words, according to this approach, Part 6 of Article 33 of Law No. 161-XIV may be
applied only in combination with other provisions thereof, in particular, with parts 2-5.
Confirmation of this position can be found in case law. Thus, for example, the Civil
Court of Cassation of the Supreme Court in the decision of June 27, 2019 in the case No.
312/275/17 noted that to renew the land lease agreement on the grounds stipulated by
Part 6 of Article 33 of the Law of Ukraine "On Land Lease" requires the following legal
facts: the lessee duly performs its duties under the lease agreement; before the expiration
of the agreement, they timely notify the lessor of their intentions to exercise the pre-
emptive right to enter into an agreement for a new term; the lessee added a draft
additional agreement to the letter-notice; the lessee continues to use the allocated land
plot; the lessor failed to notify the lessee in writing of the refusal to renew the lease
agreement?.

According to another approach, the provisions of Part 6 Article 33 of Law No. 161-
XIV can be applied autonomously, they enshrine the principle of "tacit consent".
According to this opinion, the lessee's notice to the lessor about the intention to exercise
the right to renew the land lease agreement on the grounds stipulated by Part 6 Article 33
of the Law of Ukraine "On Land Lease" is not required. The essence of the renewal of
the lease agreement under this part of the article is that the lessee continues to use the
land after the lease, and the lessor, accordingly, does not object to the renewal of the
agreement, in particular in connection with the proper performance of the land lease. The
absence of such an objection may manifest itself in "tacit consent”. These legal
conclusions are formulated by the Commercial Court of Cassation of the Supreme Court
in paragraph 5.2. of the resolution in the case No. 920/739/17 dated September 10, 20182,

In another case, the Supreme Court further emphasised that the construction of Part
6 Article 33 of the Law of Ukraine "On Land Lease" stipulates the absence of a written
notice of the lessor to object to the renewal of the lease agreement, i.e. crucial for the
renewal of the agreement for the same period and on the same terms and conditions is
only the fact of the lessor's objection to renewal, without any substantiation (paragraph
27 of the decision of the Commercial Court of Cassation of the Supreme Court in the
case No. 912/1712/17 dated November 29, 2018°).

Discussing the content of Part 6 Article 33 of Law No. 161-XIV*, some researchers
note that it launched a mechanism of continuous renewal of the agreement through
prolongation without the actual possibility of terminating the agreement. According to
O.1. Baran, the rules of procedural law cannot limit the rules of substantive law, which is
the right of ownership of land. Therewith, the refusal to extend solves the main problem
of the lessor — eliminates the complex mechanism of returning the land in its use [18].
However, it is hardly possible to agree with the above considerations.

Thus, Part 6 Article 33 of the Law No. 161-XIV makes provision for the possibility

! Resolution of the Civil Court of Cassation of the Supreme Court in the case No 312/275/17. (2019, June).
Retrieved from http://www.reyestr.court.gov.ua/Review/82798011

2 Resolution of the Commercial Court of Cassation of the Supreme Court in case No 920/739/17. (2018,
September). Retrieved from http://www.reyestr.court.gov.ua/Review/77748947

3 Ibidem, 2018.

4 Law of Ukraine No. 161-XIV “On Land Rent” . (1998, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/161-14#Text.
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of preventing the "automatic” renewal of the land lease agreement by the lessor — they
only need to object (without any justification for such objection) in the renewal of the
agreement. Moreover, it is hardly correct to assume that Part 6 Article 33 of Law No.
161-X1V contains the rules of procedural law. After all, the provision of procedural law
is considered to be the rule of law that regulates social (procedural) relations between the
court, on the one hand, and the participants in the trial, on the other hand, and aims to
address procedural and organisational issues of substantive law to protect rights and
legitimate interests of the subjects of material legal relations [19]. Part 6 Article 33 of
Law No. 161-XIV does not comply with such attributes.

Instead, O.V. Kot is correct in pointing out that it cannot be considered that the
continuation of the lease is possible against the will of the lessor, as it would violate the
basic principles of civil procedure, including the principle of freedom of agrrement and
free will. Currently, the will of the lessor is manifested in the form of silence [20].

The possibility of autonomous application of the regulations on the renewal of the
land lease agreement is indicated by the latest amendments introduced by Law No. 340-
IX. Thus, this regulation, which will enter into force on July 16, 2020, changed the name
of Article 33 of the Law No. 161-XIV to "The pre-emptive right of the lessee to enter
into a land lease agreement for a new term", as well as introduced a new wording of its
text, excluding the provision on the renewal of the land lease agreement. In other words,
Part 6 was excluded from Article 33 of the Law No. 161-XIV while leaving other
regulations in force.

Furthermore, a new Article 32-2 "Renewal of land lease agreements™ was added to
the Law of Ukraine "On Land Lease", according to which the renewal of land lease
agreements is performed in accordance with the procedure prescribed by Article 126-1 of
the Land Code of Ukraine. That is, these changes differentiate the categories of "pre-
emptive right to continue the contractual lease of land" and "renewal of the land lease",
which should be assessed positively. Therewith, the Law No. 340-1X! supplemented the
Land Code of Ukraine with a new Article 126-1 "Renewal of land lease agreement, land
easement agreement, agreements on granting the right to use land for agricultural
purposes or for construction”, which contains, in particular, the following rules for
renewal of land lease agreement:

a) the condition for renewal of the land lease agreement may be established in such
an agreement. That is, the lessor and lessee must agree on the possibility of renewing the
land lease agreement and enshrine it directly in the text of the agreement;

b) such a condition may be contained only in the lease agreement of private land.
Conversely, such a condition cannot be established in the lease agreement of land plots of
state and communal property. However, there are exceptions, such as placement of
buildings or structures owned by the user or acquirer of the right to use the land on state
or communal lands;

¢) the land lease agreement may be renewed only for the same term and under the
same conditions.

The following mechanism was introduced to renew the land lease agreement after
its expiration: renewal of the agreement is considered as such without the parties to the

!Land Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14#Text.
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same performing a written transaction on its renewal in the absence of a statement of one
of the parties to exclude information from the State Register of Real Rights to
Immovable Property. Thus, performance of other actions for its renewal by the parties to
the agreement is not required. It is obvious that the basis for renewal of the land lease
agreement is the proper performance of the terms of such agreement by the lessee during
its term.

The right of the parties to the lease agreement to refuse to continue further
contractual relations is also statutorily regulated. Thus, Parts 3 and 4 of Article 126-1 of
the Land Code of Ukraine? stipulate that a party to the agreement who wishes to exercise
the right to refuse to renew the agreement no later than one month before the expiration
of such agreement, submits to the State Register of Real Rights to Immovable Property
an application for exclusion of agreement renewal information from this register. In the
absence of such a statement prior to the expiration date of such agreement after the
relevant expiration date of the agreement, the state registration of property rights is
extended for the same period.

Relevant changes to this procedure for renewal of the land lease agreement and
possible waiver of this have been introduced to the legislation on state registration of real
rights to immovable property. Thus, in the current wording of Part 1 Article 26 of the
Law of Ukraine No. 1952-1V of July 1, 2004 "On state registration of real rights to
immovable property and their encumbrances"? stipulates that in case the party submits an
application for exclusion of information on renewal of the agreement from the State
Register of Real Rights to Immovable Property, the state registrar excludes such
information from the State Register and, after the expiration of the agreement, the state
registration of the property right derived from the right of ownership shall be terminated
by software for register accounting. In the absence of such a statement, subject to
renewal of the agreement after its expiration, the state registration of real rights is
extended for the same period by software of the above State Register.

In the legal literature, some critical remarks have been made about these new
regulations. Thus, L.V. Leiba points out that the innovations provided in Law No. 340-1X
are not indisputable. For example, the provisions of Article 126-1 of the Land Code of
Ukraine to some extent contradict the provisions of Article 33 of the Law "On Land
Lease”, which in turn further reduces the guarantees of enjoyment of the pre-emptive
right of the lessee. These provisions are entirely aimed at protecting the interests of
lessors. For example, in a situation where the lessee intends to exercise their pre-emptive
right, they apply to the lessor with a letter notifying on the extension of the lease,
meanwhile, the lessor, based on the provisions of Article 126-1 of the Land Code of
Ukraine®, applies to the State Register of Real Rights to Immovable Property to exclude
information about the renewal of the lease agreement. Thus, the unprotected party is the
lessee, who cannot be sure of the effectiveness of guarantees of enjoyment of the pre-
emptive right to enter into a lease of land for a new term [21].

Additionally, attention should be paid to the inconsistency of the provisions of

! Land Code of Ukraine. (2020, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2768-14#Text.

2 Law of Ukraine No 1952-1V “On state registration of real rights to immovable property and their
encumbrances”. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15#Text.

3 Land Code of Ukraine, op. cit.
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Article 126-1 of the Land Code of Ukraine that the renewal of the agreement is
considered as such without the parties to the same performing a written transaction on its
renewal in the absence of a statement of one of the parties to exclude information from
the State Register of Real Rights to Immovable Property and Part 1 of Article 26 of the
Law of Ukraine "On state registration of real rights to immovable property and their
encumbrances"? to extend the state registration of real rights for the same period with the
use of software tools of the State Register of Rights in the absence of such application
and only if the agreement is renewed after its expiration. After all, in itself, the absence
of a statement from the lessee or lessor to exclude information about the renewal of the
agreement from the State Register of Real Rights to Immovable Property will indicate the
renewal of the land lease agreement, and hence there is no need for additional
confirmation of renewal.

CONCLUSIONS

The imperfection of the legislative regulation of relations on the renewal of the land lease
agreement after its expiration raises numerous issues in law enforcement. When
renewing the land lease agreement, the conclusion of an additional agreement between
the lessor and the lessee is mandatory. The lessee's pre-emptive right to renew the land
lease agreement exists only for the same period and on the same terms and conditions
and in the absence of objections to such renewal on the part of the lessor. If the lessee
attempts to change the essential terms and conditions of the land lease agreement and in
the absence of the lessor's consent to such changes, the lessee's pre-emptive right to enter
into a land lease agreement for a new term is terminated. The actions of the lessor to
refuse to renew the land lease agreement must be bona fide. Unfairness of the lessor may
serve as grounds for recognising and protecting the violated lessee's pre-emptive right to
continue the contractual lease of land and, accordingly, to conclude that the new land
lease agreement is invalid.

The use of the category "less protected” party in land lease legal relations appears
to be disputable, as depending on the subjective composition of the parties to these legal
relations, such party may be both the lessee and the lessor. The Supreme Court must
unify the practice of applying Part 6 Article 33 of the Law No. 161-XIV (only in
combination with other regulations or autonomously, with the use of the principle of
"tacit consent™). The latest procedure for renewing the land lease agreement is also not
without flaws. In particular, the rights of the land lessee are in fact unprotected in case
the lessor applies to the State Register of Real Rights to Immovable Property to exclude
information on the renewal of the lease agreement when agreeing on an additional
agreement to such an agreement between these parties.

Elimination of the identified shortcomings of the legal regulation of renewal of the
land lease agreement after its expiration will contribute to the proper functioning of
relevant public relations, and these shortcomings themselves indicate areas for
improvement of legislation in land lease, which has practical significance.

The study of the experience of legal regulation of renewal (prolongation) of a land

! Law of Ukraine No 1952-IV “On state registration of real rights to immovable property and their
encumbrances”. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15#Text.
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lease agreement after its expiration in other countries should be considered as promising.
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Kcenisn BosiogumupiBaa CMupHoBa

Kagheopa nopisnanvrnoeo ma esponeticoko2o npaga

Llenmp oocxonanocmi JKana Mone

Tnemumym MidcHApOOHUX 8IOHOCUH

Kuiscorozo nayionanvnoeo ynieepcumemy imeni Tapaca lllesuenka
Kuis, Ykpaina

MEXAHI3MH BUPIIIEHHSI CIIOPIB, IEPEJTBAYEHI
YI'OJAMM ITPO ACOLOIAIIIO, YKVIAJTEHI €EBPOIIEUCBKUM
COI030M 3 TPETIMU KPATHAMMU

AHoTanist. Midicnapoone 6pecyn08aHHs CYNepeuox Mae maxy e 0062y icmopiio, s[K i
MidcHapoOHi  sionocunu. Yci yeoou €C npo acoyiayito maroms 6iON0GIOHI MexaHizmu 3
Vpe2ynio8anHs Cynepeyox, AKi NeeHOo Mipol pisHAmMbCA Midc co00t0. OCHOBHUM 3a60AHHAM
0aH020 O0CNIONCEHHS BUCMYNAE BUIHAYEHHS MIHCHAPOOHO-NPABOBUX MEXAHI3MI6 SUDIULEeHHS
cnopig, exuoueHi 6 Y200y npo acoyiayito mise €C ma Ykpainow. Kpim moeo, ocobaugoi
akmyanvHocmi Habysae mema OO0CHIONCEHHS. Y KOHMEKCHI Npoyecy po36 s3aHHs Nepuiozo 8
npaxmuyi Yxpainu mopeieenvhoco cnopy Yrpaina-€C w000 HAyioOHATbHUX 00MediceHb Ha
excnopm Oepesunu. llopieHsnus pisHux 00206ipHUX 3acad cnisnpayi €6pocoio3y i3 mpemimu
Kpainamu 0ac 3MO02y KOHCMAMY8amu, W0 HAUGUWUM pieHeM 3axucmy ocib uepe3
@DYHKYIOHYBAHHA MeXAHI3MY BUDIUEHHS CYNepedoK Xapakmepusylomuvcs yeoou npo acoyiayiio,
npuyoMy Oesiki 3 HUX HAGIMb HA2A0YIOMb «apOimpadiche 3acmepedicenHsy. Bemanosneno, wo
Kpumepisamu nopieHsIbHO20 AHALI3Y CIMANU CAMI MUNU MEXAHIZMIG 8UpIULeHHs CROPI8, NPoyedypu
KOHCYIbmayil ma apoimpasicrua npoyedypa, npoyedypa nocepeoHuymaea ma npasuia npoyeoypu.
Bionosiono 0o danux xkpumepiis 6y10 6CMan06ICHO, WO Y200U NPO ACOYiayiio MiCmams Maxice
OOHAKOBI  NOJNOJCEHHS NPO  NPoyedypu KOHCYIbmayili ma apoimpadxcwy npoyeoypy, 3d
BUKTIIOYEHHAM OesIKUX Y200, Oe apbimpadic NpeoCmagieHUull y 36YAHCeHOMY Macutmaoi.
Tonooicennss npo npoyedypu nocepeoHuymaa 6 NPeoCmagieHux y200ax mauxce i0eHMuyHi, K i
Kooexcu nosedinku apoimpiec ma Ilpasun npoyedypu, sxi cayeyroms  waOIOHHUMU
OoKkymenmamu, OyOIbOBAHUMU 8 PI3HUX Ye0dax. [lemanbHo npoananizos8ami y2o0u npo acoyiayit
mione €C ma Yrpainoio, Ipysicio ma Mondoeorw, oxapaxmepu3o8ami CRilbHi Ul 8IOMIHHI PUCHU.
Biominnicme y demansax mexauizmis ype2ymo8ants Cnopie moxce ceiodumu npo nobooeaHus y
CMOPIH W00 IMOBIPHOCII Ul IHMEHCUBHOCMI SUHUKHEHHS cnopie. Yzo0a npo acoyiayiio midc
Yxpainoro ma €C ona eépecynosanns cynepeuox nepeodoayae SUKOPUCTHAHHA PI3HUX CHOCODI8:
nposedeHHs KOHCYyIbmayil, apoimpasic, cmeopeHus mpemeticokoi epynu. Ocobaugy yeazy
NpuodieHo aHanizy nepuioeco BUNAOKY MOP20BENIbHO20 CHOpPY, AKUL  SUpIUYyEmbCa i3
3aCMOCYBaHHAM apOimpadicHoi npoyedypu 8 pamxax Yeoou npo acoyiayito 3 Yxpainow wo0o
excnopmy HeoOpobieHoi Oepesunu.

KawuoBi caoBa: apOitpax, meperoBopu, VYKpaiHa, COIiaJbHO-eKOHOMIUHI pedopmu,
iHTerpaliifHO-OpiEHTOBaHA yroja.
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DISPUTE SETTLEMENT MECHANISMS PROVIDED BY THE
ASSOCIATION AGREEMENTS CONCLUDED BY THE
EUROPEAN UNION WITH THIRD COUNTRIES

Abstract. International dispute settlement and international relations both have a long history.
All EU association agreements have appropriate dispute settlement mechanisms, which differ to
some extent. The main task of this study is to determine the international legal mechanisms for
resolving disputes included in the Association Agreement between the EU and Ukraine.
Furthermore, the purpose of the study becomes especially relevant in the context of the process of
resolving the Ukraine-EU trade dispute on national restrictions on timber exports, which is the
first dispute in Ukrainian practice. A comparison of the various treaty principles of EU
cooperation with third countries suggests that the highest level of protection of individuals
through the functioning of the dispute settlement mechanism is described by association
agreements, and some of them even resemble an "arbitration clause”. It was found that the
criteria of comparative analysis were the types of dispute resolution mechanisms, consultation
procedures and arbitration procedure, mediation procedure and rules of procedure. According
to these criteria, it was found that the association agreements contain almost identical provisions
on consultation procedures and arbitration, with the exception of some agreements where
arbitration is presented on a narrower scale. The provisions on mediation procedures in the
submitted agreements are almost identical to the Code of Conduct for Arbitrators and the Rules
of Procedure, which serve as template documents duplicated in the various agreements. The
association agreements between the EU and Ukraine, Georgia, and Moldova are analysed in
detail, and common and distinctive features are described. Differences in the details of dispute
settlement mechanisms may indicate that the parties have concerns about the likelihood and
intensity of disputes. The Association Agreement between Ukraine and the EU for the settlement
of disputes makes provision for the use of various methods: consultations, arbitration, the
establishment of an arbitration panel. Particular attention is paid to the analysis of the first case
of a trade dispute, which is resolved with the use of the arbitration procedure under the
Association Agreement with Ukraine on the export of raw wood.

Keywords: arbitration, negotiations, Ukraine, socio-economic reforms, integration-oriented
agreement.

INTRODUCTION

The Association Agreement between Ukraine and the EU is the largest international legal
instrument in the history of Ukraine and one of the largest international agreements with
a third country ever concluded by the European Union in terms of its scope and subject
matter. It defines a qualitatively new format of relations between Ukraine and the EU on
the principles of "political association and economic integration” and constitutes a
strategic guideline for systemic socio-economic reforms in Ukraine. The Association
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Agreement with Ukraine, as an integration-oriented agreement, is not intended to prepare
Ukraine for EU accession, but seeks to "gradually bring the parties closer together, based
on common values and close privileged ties". Dispute settlement mechanisms stipulated
by the Association Agreements concluded by the European Union (hereinafter referred to
as the EU) with third countries play the role of a stabilising factor in the further
development of relations between the parties.

Notably, these provisions vary in different agreements, considering the factors of
in-depth trade cooperation. This subject is of particular importance to the EU, especially
in the context of the current global crisis in World Trade Organisation (WTO) dispute
settlement mechanisms (due to the blocking of the election of members of the WTO
Dispute Settlement Body in 2019). At the political level, some progress is already being
made, and in March 2020 the EU proposed a Provisional Arbitration Agreement on
Appeals, which largely reflects the usual WTO dispute settlement rules and can be used
between any WTO members wishing to join. until the WTO Appellate Body is fully
operational. Instead, the provisions of the Association Agreements already concluded by
the European Union indicate the active practice of including provisions on the settlement
of disputes that differ from each other.

International dispute settlement has as long a history as international relations. The
application of international trade rules has been identified as a top priority in the
European Commission's 2015 Trade for All strategy, and the Court of Justice has
recently approved the use of dispute settlement mechanisms in trade agreements in its
recent Opinion 1/17 [1]. In this Opinion on the validity of the Comprehensive Economic
and Trade Agreement between Canada and the European Union (CETA), the Court of
Justice recognises that in modern trade agreements the EU may establish a permanent
court composed of judges, appointed by the states that have signed the relevant
international agreement to resolve disputes between the investor and the state. This is a
big step forward in approving the creation of a single, independent and open judicial
protection system for the legitimate interests of EU investors. However, so far there is no
practice of using these mechanisms.

The matter of dispute resolution mechanisms was raised in the studies of M.
Cremona and R. Wessel [2]. Researchers are analysing the current debate and the specific
angles of the confused link between dispute resolution at EU level and the resolution of
international disputes. Particular attention is paid to the issues of dispute settlement
mechanisms within free trade areas (hereinafter referred to as FTAS), concluded between
the EU and other countries, in a study by I. Barcero [3]. The emergence of disputes and
their resolution in accordance with the Association Agreement between Ukraine and the
EU has been studied by such scholars as YaM. Kostyuchenko [4],
Ya.P. Lyubchenko [5], N.A. Mazaraki [6], VV.l. Muravyov [7], W. Shin [8], C. Davis [9],
D.J. Kuenzel [10], J. Kucik [11], C. Capucio [12], S.L. Robertson [13], R.K. Idrees [14],
A. Altamimi [15], etc. The doctrine states that to a considerable extent the architecture of
the dispute settlement mechanism determines whether it is effective or not. Both the costs
and potential benefits of taking part in a dispute resolution process constitute important
elements in determining its effectiveness. Too long a procedure may deter the
complainant from taking the case out of the consultation phase. The scope of the dispute
settlement is also important: if a trade agreement excludes certain trade provisions or
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trade-related provisions from the application of the dispute settlement mechanism,
credibility in those provisions is undermined. If the matter is referred to arbitration, it is
crucial that all parties recognise the final decision of the arbitrators and that legal
remedies are available to enforce it. On the other hand, recourse to dispute settlement
mechanisms, especially in EU practice in association relations with other countries, is an
unusual practice and may indicate an ineffective negotiation process between the parties.

The main task of this study is to determine the international legal mechanisms for
resolving disputes included in the Association Agreement between the EU and Ukraine
with the use of a comparative legal method of analysis. Furthermore, the purpose of the
study becomes especially relevant in the context of resolving the Ukraine-EU trade
dispute on national restrictions on timber exports.

1. MATERIALS AND METHODS

The study in this paper is based on the laws and principles of dialectics, which contribute
to the study of the interdependence of international and social processes, which are
constantly interconnected and implemented through legal mechanisms within the EU
association with third countries. The general laws of dialectics have also found their
application in the study. For example, the method of systematic analysis was used to
clarify the internal links between legal provisions that develop the international legal
aspect of the EU association's relations with other countries.

Due to the method of system analysis, the provisions of international agreements
on the establishment of dispute settlement mechanisms were studied. The method of
induction and deduction provided the definition of the components of Association
Agreement, systemic and structural-functional analysis was used to comprehensively
describe the features of the deep and comprehensive FTA between the EU and Ukraine,
including in the context of establishing dispute resolution mechanisms. The forecasting
method was also used to determine the prospects of applying the practice of resolving
trade disputes in the EU practice, which is becoming important. The use of a comparative
legal method, a comparative analysis of individual provisions of the association
agreements was conducted. The application of this method is also relevant in the study of
EU contractual practice with countries such as Moldova and Georgia, as the content of
the provisions of the Association Agreements between the EU and these countries is
virtually identical to the text of the Association Agreement between Ukraine and the EU.
This method allows to identify commonalities and differences in the provisions of the
agreements.

The EU-Ukraine dispute settlement mechanism in the Association Agreement
makes provision for a modern and “quasi-judicial” dispute settlement model, which has
been included in all EU FTAs since 2000 and is largely based on the WTO Dispute
Settlement Understanding. The use of the historical method of legal analysis helped to
establish that a new model of dispute settlement mechanisms was first included in 2000
(in the EU-Mexico Association Agreement). Notably, the European Commission's
approach to resolving disputes in trade agreements is being developed, starting with the
traditional diplomatic approach observed in the Association Agreements and other EU
agreements until 2000. The dynamics of the development of these legal relations, the
matter of the application of mechanisms continues to be relevant for further studies.
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Furthermore, the initiation of an arbitration procedure for resolving a dispute between the
EU and Ukraine has not yet been covered in the doctrine at all. To examine the main
legal aspects of dispute settlement, this study uses a method of comparing similar
provisions in agreements between the EU and some selected countries, including Israel,
Albania, as well as a detailed analysis of EU-Georgia association agreements, Moldova,
and Ukraine.

2. RESULTS AND DISCUSSION
2.1 Dispute settlement mechanisms in early selected EU Association Agreements

All EU association agreements have proper dispute settlement mechanisms, which vary
to some extent. In this regard, V. Muravyov notes: "There is no single model of dispute
settlement mechanism for all Union agreements on association. The mechanisms set out
in such agreements differ, first of all, in terms of structure, decision-making procedures
and their legal force, etc. In some of them, preference is given to political means of
settlement, in others — to judicial and quasi-judicial. However, this may suggest the basic
models for agreements concluded with the countries of a particular region. Each of these
models may have minor differences that do not affect its essence” [7].

According to Kostyuchenko, dispute resolution in these agreements has two main
aspects [16]: (i) settlement of trade or trade-related disputes (in fact, disputes related to
the FTA); and (ii) resolving disputes concerning the interpretation and application of
other provisions of the agreement. The first aspect is described by the fact that the WTO
had a certain influence on the design of mechanisms for settling this category of disputes,
as the FTAs in these agreements were created according to the "WTQO approaches”.
However, dispute settlement in association agreements is still different from that in the
WTO.

The Association Agreements make provision for arbitration for the settlement of
disputes (except for the Association Agreement with Israel). The EU's Association
Agreements with Ukraine, Moldova, and Georgia contain another additional mechanism
— mediation, which is not in the agreements, for example, with Bosnia and Herzegovina,
and Israel. Some of these agreements also make provision for a consultation mechanism
as a preliminary stage (“pre-stage™) before arbitration. Notably, the provisions on
mediation procedures in the submitted agreements are almost identical to the Code of
Conduct for Arbitrators and the Rules of Procedure, which serve as template documents
duplicated in the various agreements.

The most developed basis of the association for relations between the EU and
neighbouring non-EU countries is the European Economic Area (hereinafter referred to
as the EEA), which entered into force on January 1, 1994 [9]. Within the EEA, the
members of the European Free Trade Association, except for Switzerland, have legal
relations with the EU closer than any other third country. Under the EEA Agreement,
disputes concerning the interpretation and application of its provisions, which are
essentially identical to the relevant provisions of the EU's founding treaties, in particular
the Treaty on the Functioning of the EU (TFEU) and acts adopted by its institutions, are
referred to the Joint Committee. It is attended by representatives of the parties to the
agreement. If the issue cannot be resolved, the dispute is considered by the Court of
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Justice by mutual agreement of the parties (Article 113). In some cases (application of
protection measures) an arbitration procedure may be used (Article 111.4).

Comparing the agreements concluded by the EU with the countries of Central and
Eastern Europe (the so-called "European agreements™) before their accession to the EU,
the dispute was decided by the Association Committee (Article 105.2 of the European
Agreement with Poland). It included representatives of the parties to the agreements. As
decisions in the committee were made by consensus, this allowed one of the parties to
block the resolution of the dispute. It also made provision for recourse to arbitration
(Article 105.4). However, this method of settlement was ineffective. Defendant had the
possibility of blocking the election of arbitrators by delaying or even refusing to appoint
a second arbitrator. On the other hand, the defendant had the opportunity to disagree with
the appointment of a third arbitrator, taking advantage of the need for the parties to agree
on its candidacy. Moreover, the decisions of the arbitrators were not binding on the
parties (Article 104). There was also no procedure for approval and no measures that
could be applied to the offender (Article 115.2).

All the provisions of the Stabilisation and Association Agreements on dispute
settlement are virtually identical. The only body for their settlement is the Association
Council (Article 113 of the Stabilisation and Association Agreement with Croatia). Its
decisions are binding (Article 112). The agreements do not make provision for recourse
to arbitration. However, the parties could use coercive measures if the other party fails to
perform its obligations under the agreement (Article 120.2).

2.2 Dispute settlement mechanisms stipulated by the Association Agreements with Israel
and Albania

In both agreements, only two articles cover dispute resolution — Article 75 of the main
text and Article 33 of Protocol 4 to the Agreement with Israel®; and Article 119 of the
main text and Article 33 of Protocol 4 to the Agreement with Albania2. Below, the study
considers them in more detail. The agreement with Israel® (Article 75) stipulates that all
disputes concerning the application and interpretation of the agreement are referred to the
Association Council. The dispute is resolved by a decision of the council, which is
subject to execution by the parties. If the dispute cannot be resolved in this way, either
party may initiate arbitration proceedings. According to this procedure, each party
appoints one arbitrator, the Association Council appoints a third arbitrator. The decision
shall be taken by the arbitrators by a majority of votes and the parties shall take all
measures to implement it [17-19].

Protocol 4 to the Agreement with Israel, which regulates the concept of “origin of
goods" and methods of administrative cooperation, contains another article that regulates
the settlement of disputes, but only those disputes that arise between the customs services
of the parties to verify proof of origin and interpretation of the protocol. Notably, such

'EU-Israel Association Agreement. (2020). Retrieved from
http://www.eeas.europa.eu/archives/delegations/israel/eu_israel/political_relations/agreements/index_en.ht
m

2 EU-Albania Stabilization and Association Agreement. (2006). Retrieved from https://eur-
lex.europa.eu/legal-content/EN/LSU/?uri=CELEX%3A22009A0428%2802%29

3 EU-Israel Association Agreement, op. cit.
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disputes are referred to the Customs Cooperation Committee. It is worth paying attention
to the specific features of the Association Agreement with Israel. The agreement with
Israel is the least similar to all other agreements. Thus, like the agreements with Ukraine,
Moldova, and Georgia, it is also concluded within the framework of the European
Neighbourhood Policy, but this is another regional direction of this policy. Unlike these
agreements, the Association Agreement with Israel does not make provision for a
detailed dispute settlement mechanism.

Thus, the Agreement with Israel contains only two articles dealing with this issue:

—Article 33 of Protocol 4 on trade (if there is a dispute between the customs
authorities of the states concerning the confirmation of the origin of goods, and this
dispute cannot be resolved at the level of these authorities, it shall be referred to the
Customs Cooperation Committee);

—Article 75 — concerns the settlement of disputes by the Association Council
regarding the interpretation and application of the provisions of the agreement.
Therewith, the settlement of disputes by the Association Council in the Association
Agreement with Israel has its specifics compared to a similar mechanism of other
agreements: if the council failed to resolve the dispute, the parties may apply to
arbitration (which, incidentally, is not specified in the agreement). Each of the parties
appoints the arbitrator, and the third arbitrator is elected by the council itself. Other
agreements do not make provision for arbitration in this context.

There are no other provisions in the Association Agreement with Israel for
resolving disputes. This exhausts the dispute settlement mechanisms. The agreement with
Albania cannot boast of more detailed regulation. Article 119 of the main text of the
agreement stipulates that disputes concerning its application and interpretation shall be
referred to the Stabilisation and Association Council, which shall make a decision
binding on the parties with a view to resolving the dispute. Like the agreement with
Israel, this agreement holds additional regulations for resolving disputes arising between
the customs services of the parties regarding the verification of evidence of origin and
interpretation of the protocol. Such disputes are also referred to the Stabilisation and
Association Council (i.e. even to a special customs committee). Such regulation is poor.
Many issues have not been resolved, such as deadlines, appeals, lack of intention of the
parties to resolve the dispute. There are also no additional stages of dispute resolution,
such as consultations, mediation, etc.

2.3 Dispute settlement mechanisms stipulated by the Association Agreements with
Georgia, Moldova, and Ukraine: a comparative aspect

The latest generation of association agreements are those concluded within the
framework of the Eastern Partnership policy — with Moldova®, Georgia?, and Ukraine.

! Association Agreement between the European Union and the European Atomic Energy Community and
their Member States, of the one part, and the Republic of Moldova, of the other part. (2014). Retrieved
from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3A0J.L _.2014.260.01.0004.01.ENG

2 Association Agreement between the European Union and the European Atomic Energy Community and
their Member States, of the one part, and Georgia, of the other part. Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX%3A22014A0830%2802%29
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The provisions of these agreements are aimed at opening markets through the
introduction of "deep and comprehensive free trade areas”, which differ from the classic
FTAs. All three association agreements make provision for three types of dispute
settlement mechanisms:

—settlement of disputes concerning the interpretation and application of the trade
section of agreements (Chapter 1V in the agreement with Ukraine and in the agreement
with Georgia?, Chapter V in the agreement with Moldova®) — the mechanism for
resolving such disputes is set out in a separate chapter entitled "Dispute Resolution” (Ch.
14 in the agreement with Ukraine and Chapter 14 in the agreements with Georgia and
Moldova);

—mediation — this mechanism may be used to settle disputes concerning any
measures affecting the trade interests of the parties (agreement with Georgia), trade or
investment (agreement with Moldova) or concerning any measures falling within the
scope of the provisions regarding the national regime and access of goods to the market
(agreement with Ukraine);

—general mechanism — applies to disputes concerning the interpretation,
performance or fair application of the agreement in so far as it does not relate to the trade
section.

The greatest attention in all three agreements is paid to the mechanism of
settlement of disputes on trade issues, because the association agreements primarily
constitute trade agreements on the establishment of a free trade area. In general, the
procedure for resolving this category of disputes is similar in all three agreements and is
two-stage. At the first stage, consultations are envisaged to reach a mutually agreed
solution (Article 305 of the Agreement with Ukraine, Article 246 of the Agreement with
Georgia, and Article 382 of the Agreement with Moldova). The consultation phase
begins with one contracting party submitting a written request to the other party and the
Trade Committee on the disputed measure with reference to the particular provisions of
the agreement. After that, generally, 30 days are provided for consultations on the
territory of the respondent party. At the same time, consultations on urgent matters, in
particular on perishable or seasonal goods, take 15 days, and urgent consultations on
energy — up to 3 days. If the consultations were not held within the specified period or
the parties did not reach an agreement, the complaining party has the right to proceed to
the second stage — the creation of an arbitration panel.

The Association Agreements with Ukraine, Moldova, and Georgia similarly
regulate the establishment and operation of arbitration groups. As stipulated by the
provisions of these agreements, the establishment of an arbitration panel is initiated by
the complainant party submitting a request to the respondent party and the Trade
Committee. It should be emphasised that, unlike the agreements with Georgia and

! Law of Ukraine No 1678-VII “On Ratification of the Association Agreement between Ukraine, on the
one hand, and the European Union, the European Atomic Energy Community and their Member States, on
the other hand”. (2014, September). Retrieved from https://zakon.rada.gov.ua/laws/show/1678-18#Text
2Agreement between the Government of Ukraine and the Government of the Republic of Georgia on free
trade. (2019). Retrieved from https://zakon.rada.gov.ua/laws/show/268_078#Text

3 Free Trade Agreement between the Cabinet of Ministers of Ukraine and the Government of the Republic
of Moldova. (2005). Retrieved from https://zakon.rada.gov.ua/laws/show/498_073#Text
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Moldova, the Association Agreement (AA) with Ukraine distinguishes the concept of the
mandate of the arbitration panel. Thus, the standard mandate makes provision for the
authority of the arbitration panel to examine the issue raised in the request, to decide on
the compatibility of the disputed measure with the provisions of the AA and to make a
decision in accordance with the requirements of the agreement. Therewith, part 2 of
Article 306 of the agreement with Ukraine allows for the possibility of creating an
arbitration group with a special mandate. In this case, the written request of the
complaining party, apart from the disputed measure and a brief description of the legal
grounds of the complaint, must also contain the proposed text of the special mandate.

Following the provisions of these association agreements, the arbitration panel
includes three arbitrators, whose nominations are agreed by the parties within 10 days. If
the parties fail to agree on the composition of the group, the relevant appeal shall be
submitted to the chairman of the committee, which shall select arbitrators by lot from a
list of 15 independent experts in the field of international trade and international law.
After the selection of the arbitrators, the arbitral tribunal shall submit a preliminary report
within 90 days and issue a ruling on the merits of the dispute within 120 days. Notably,
all the above deadlines are halved if the dispute concerns seasonal and perishable goods
or energy. Furthermore, if the subject of the dispute is the issue of energy and there is a
complete or partial cessation of transit of oil, gas, or electricity, the party may request the
chairman of the arbitration panel to act as a mediator for the immediate settlement of the
dispute. Perhaps the only difference between the association agreements with Ukraine,
Georgia, and Moldova in terms of the establishment and operation of arbitration groups
is the possibility provided in the agreements with Georgia and Moldova to suspend the
arbitration group at the request of both parties for up to 12 months.

The Association Agreements with Ukraine, Georgia, and Moldova hold identical
provisions on the mandatory implementation of the arbitration panel's rulings. Moreover,
all three agreements will address remedies in case of urgent energy disputes, interim
remedies in the event of non-compliance, and the right of the parties to agree on a
mutually agreed solution at any stage of the dispute. Notably, the Rules of Procedure and
the Code of Conduct for Arbitrators, set out in appendices XXV and XXIV to the
agreement with Ukraine, appendices XX and XXI to the agreement with Georgia and
appendices XXXIII and XXXIV to the agreement with Moldova, make provision for
almost identical procedure for consideration of issues by the arbitration panel and similar
standards of proper conduct of arbitrators. All three agreements require arbitrators to use
the provisions of the Vienna Convention on the Law of Treaties of 1969 and the practice
of the Dispute Settlement Body within the WTO when interpreting agreements, and to
seek interpretation from the Court of Justice.

As a rule, in case of failure of consultations, a party may request a violation of the
arbitration procedure for dispute settlement. The tribunal includes three arbitrators.
Under the agreements with Moldova and Georgia, the parties must agree on the
procedure for appointing arbitrators. If such a procedure is not agreed, each of the parties
shall appoint one arbitrator, and the third shall be appointed by the Chairman of the
Association Committee in the trade configuration. Under the agreement with Ukraine,
after no agreement on the appointment procedure between the parties, all three arbitrators
are appointed by the Chairman of the Trade Committee. It is important that the
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agreements with Georgia and Moldova make provision for the need to replace arbitrators,
as well as a separate article on the suspension and closure of arbitration proceedings.
There are no comparable articles in the agreement with Ukraine.

An alternative mechanism for settling trade disputes is the institution of mediation.
This mechanism is stipulated in Ch. 15 of the Association Agreement with Ukraine for
the settlement of disputes concerning any measures falling within the scope of the
provisions on national treatment and market access, as well as in separate Appendices
XIX and XXXII to the EU agreements with Georgia and Moldova. The mediation
procedure in all three agreements is similar. The complaining party first submits a
request for a contentious issue, to which the other party must provide an answer. The
complaining party may then request that the mediation procedure be initiated by sending
a written request to the other party. The contracting parties have 15 days to approve the
candidacy of the mediator, and in case of failure to agree on the identity of the mediator
within the specified period, the parties apply to the chairman of the Trade Committee.
After determining the mediator, the parties are given 60 days to reach a mutually agreed
decision, which can be further confirmed by the decision of the committee. During
negotiations, the mediator has the right to propose their solution to the dispute, which the
parties have the right to accept or reject.

The third dispute settlement mechanism is the so-called general dispute settlement
procedure, which applies to the interpretation, execution, and application of agreements
in so far as it does not concern trade sections. The general mechanism is also similar in
all three agreements (Articles 476-478 of the Agreement with Ukraine, Articles 421-422
of the Agreement with Georgia, and Articles 454-455 with Moldoval). To start the
procedure, one of the parties sends a formal request to the other party and the Council of
the Association on the disputed issue. The parties should then make every effort to
resolve the dispute through consultations within the Association Council or other body of
the agreement (for example, the Association Committee or even the relevant
subcommittee). Until the dispute is resolved, the relevant issue should be considered at
each meeting of the Association Council. If the parties reach a compromise solution, the
Council of the Association may, by agreement of the parties, make a binding decision
based on the results of the dispute. Therewith, if the parties have not been able to reach
an agreement in the Council of the Association within three months, it is allowed to take
appropriate measures on the part of the complainant party. All three association
agreements contain a so-called "essential elements” clause, according to which in case of
violation of the basic political and legal principles of the agreement (democracy, human
rights, respect for sovereignty, territorial integrity, inviolability of borders, non-
proliferation of weapons of mass destruction, etc.) the complaining party reserves the
right to immediately suspend the agreement.

Attention should also be paid to certain dispute settlement provisions in other
sections of the agreements. Inter alia, the Association Agreements with Moldova and
Georgia state that disputes concerning the provisions on global special measures (Articles

! Agreement between the Government of Ukraine and the Government of the Republic of Georgia on free
trade. (2019). Retrieved from https://zakon.rada.gov.ua/laws/show/268 078#Text. Free Trade Agreement
between the Cabinet of Ministers of Ukraine and the Government of the Republic of Moldova. (2005).
Retrieved from https://zakon.rada.gov.ua/laws/show/498 073#Text
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158-160 and Articles 37-39, respectively) and the provisions of the Anti-Dumping and
Countervailing Agreement (Articles 161-164 and Articles 40-43, respectively) are not
affected by the chapter on dispute resolution. Furthermore, the provisions of the chapter
on the settlement of disputes also do not apply to the rules of the anticompetitive
agreement and merger. Similar provisions on global extraordinary measures, anti-
dumping, and anti-competitive actions are stipulated in the Association Agreement
between Ukraine and the EUY. However, the agreement with Bosnia and Herzegovina
and the agreement with Israel do not address these issues at all, and therefore do not
contain reservations about the non-application of the dispute settlement procedure
stipulated in the agreement. Notably, the association agreements with Ukraine, Georgia,
and Moldova contain a similar article on the settlement of disputes between service
providers (Articles 123, 112, and 239, respectively). In accordance with this provision,
the parties shall ensure that in case of disputes between service providers rendering
electronic communications networks or services, the relevant regulatory authority is
obliged, at the request of either party, to take a binding decision as soon as possible.
Therewith, it should be noted that the older agreements with Israel and Bosnhia and
Herzegovina do not have a corresponding provision.

Thus, the dispute settlement mechanism in the EU Association Agreements with
Ukraine, Georgia, and Moldova is almost identical. This is due to the small time
difference between their initialling (agreements with Georgia and Moldova were
generally initialled on the same day), as well as their conceptual and structural similarity
as agreements on a deep and comprehensive free trade area.

2.4 The practice of applying the dispute settlement provisions in the EU Association
Agreement with Ukraine

The Association Agreement between Ukraine and the EU for the settlement of disputes
makes provision for the use of various methods: consultations, arbitration, the
establishment of an arbitration panel (Chapter 14). Notably, these provisions and, in
general, dispute resolution mechanisms do not apply to decisions or any possible cases of
inaction of the bodies established by the agreement. The Association Agreement
stipulates general observance of the principle of a fair trial and the principle of legal
certainty (Article 24). Either party may request consultations on specific issues related to
the application of trade defence instruments (Article 50 bis). In this case, the
consultations are given a period in which they must be held, which is 21 days.

There is a two-stage dispute settlement mechanism, which includes consultations
prior to the violation of the arbitration stage of dispute settlement. Consultations are held
through diplomatic channels within 30 days or within 15 days on urgent issues. In case of
failure to complete the settlement of the dispute within the specified time, the party may
request the establishment of an arbitration panel (paragraph 6 of Article 305). The
procedure for creating such an arbitration group is stipulated by Article 306 of the
Association Agreement and contains a standard clause for granting a mandate to the
arbitration panel. Association Agreement holds a detailed description of the creation of
the arbitration group and its timing. Article 308 details the procedure for consideration of

! Association Agreement between Ukraine and the EU. Retrieved from
https://www.kmu.gov.ua/diyalnist/yevropejska-integraciya/ugoda-pro-asociacyu

73


https://www.kmu.gov.ua/diyalnist/yevropejska-integraciya/ugoda-pro-asociacyu

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

a dispute by an arbitration panel, its authority to draw up a report, etc. According to
Article 310, the arbitration panel shall take its decision within a largest period of no more
than 150 days after its establishment. In addition, Article 321 makes provision for a
decision-making procedure by an arbitration panel, which becomes binding on the parties
to the agreement and does not impose specific rights and obligations on individuals and
legal entities. In other words, the state party to the agreement is obliged by its national
mechanisms to implement the decision made by the arbitration group. A separate
procedure is prescribed for the category of energy relations related to energy carriers
(paragraph 3 of Article 310, Article 314).

An essential element in the dispute resolution is the issue of compliance with the
decision of the arbitration panel, as well as non-performance of obligations by either
party. Article 315 of the Association Agreement makes provision for the possibility of
imposing temporary measures in case of non-compliance in the form of temporary
compensation. Moreover, temporary measures may take the form of raising tariff rates to
the level applicable to other WTO members.

There are several other components of the dispute settlement mechanism under the
agreement. First of all, in cases of disputes over access of goods to markets, the
mediation mechanism is applied (Article 327). Articles 330 and 331 indicate the
procedure for electing a mediator, the procedure for conducting mediation. If the dispute
between the parties concerns the interpretation of acts of the EU institutions in the field
of regulatory convergence, the agreement makes provision for a separate procedure,
which is that the arbitration group applies to the Court of Justice to obtain its decision on
this matter. In this case, the arbitral award is not rendered until the Court of Justice has
given its ruling. The decision of the Court of Justice is binding on the arbitral tribunal
(Article 322). Apart from certain procedures for resolving disputes between the parties,
such a mechanism also involves joint institutions and bodies established by the
Association Agreement.

For the EU, recourse to dispute settlement procedures set out in association
agreements is an unusual practice. However, in accordance with the Association
Agreement with Ukraine, the European Union, for the first time in its practice, applied
this mechanism and initiated the establishment of arbitration. According to the EU, there
have been attempts to resolve the dispute over the export of raw timber through
negotiations, but this has not yielded any results. Notably, the consultations did not find a
solution to the problem, and therefore the EU moved to the next stage of the process,
requiring the establishment of an arbitration commission comprising three arbitrators
(Articles 306-307 of the Association Agreement).

Membership of arbitration panels is often a stumbling block in resolving disputes,
and the AA between Ukraine and the EU seeks to ensure the establishment of a
commission through a set of complex balancing rules for the appointment of arbitrators.
This dispute is the first commercial dispute to be resolved through an arbitration
procedure under the Association Agreement. The parties to the dispute are, respectively,
the parties to the Agreement, namely Ukraine and the EU.

In January 2019, the EU Delegation to Ukraine sent a verbal note No. 005/2019 to
the Ministry of Foreign Affairs with a request to initiate consultations to resolve the
dispute that arose in connection with the ban on exports of raw wood from Ukraine. On
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June 20, 2019, in accordance with Article 306 of the Association Agreement with
Ukraine, the European Union initiated an arbitration procedure regarding restrictions
applicable to Ukraine in respect of exports of certain types of wood products. Pursuant to
the provisions of this article, the EU, as the complaining Party, must submit to the
respondent Party, Ukraine, as well as to the Association Committee in trade
configuration, both a request for an arbitration panel and a summary of the legal grounds
to the considered factual and legal questions.

At present, when examining the procedural aspects of the dispute between Ukraine
and the EU within the AA, it should be generalised that the Parties resolve the dispute
solely based on the provisions of Chapter 14 "Dispute Resolution™ of the AA:

— EU request of January 15, 2019 for consultations with Ukraine in accordance
with Article 305 of the AA;

— holding consultations on February 7, 2019 in order to achieve a mutually agreed
result, which was not achieved by the Parties;

— EU request of June 20, 2019 for the establishment of an arbitration panel in
accordance with Article 306 of the Association Agreement and in accordance with the
procedure for establishing the arbitration panel in accordance with Article 307 of the AA,
as well as the relevant provisions of the dispute settlement rules contained in Appendix
XXIV to Chapter 14;

— approval of the composition of the arbitration group on January 29, 2020 and,
accordingly, approval of the working procedure of the arbitration group, as well as the
schedule of meetings of the arbitration group.

In support of its position, the EU refers to the fact that the permanent ban on
exports of timber and lumber, which was introduced in accordance with the Law of
Ukraine No. 2860-1V "On specific features of state regulation of business entities related
to the sale and export of timber"! dated 08.09.2005 (Article 2) and a temporary ban on
the export of all other unprocessed timber for a period of 10 years in accordance with the
Law of Ukraine "On Amendments to the Law of Ukraine "On the specific features of
state regulation of business entities related to sale and export of timber" regarding the
temporary ban on exports of timber in its raw form"? dated 09.04.2015 (Article 2-1) are
"bans™ on exports from Ukraine to the European Union in the content of both the first
sentence of Article 35 of the AA and Article XI:1 of GATT 1994 and as such are
incompatible with Article 35 of the AA. In its written claim, the European Union states
that these measures have “explicit protectionist objectives” and ™"are not applied in
conjunction with an effective restriction on domestic consumption” [20]. It is worth
recalling that Article 35 of the AA prohibits the restriction of imports and exports of any
goods assigned for the territory of the other Party, excluding the exceptions specified in
the UA or in accordance with Article XI of GATT 1994.

However, Ukraine argues that such a ban was imposed by the fact that the export
ban introduced by the state in 2005 did not make provision for any commercial purposes,

! Law of Ukraine No 2860-1V “On the peculiarities of state regulation of business entities related to the
sale and export of timber”. Retrieved from https://zakon.rada.gov.ua/laws/show/2860-15#Text

2 Law of Ukraine “On Amendments to the Law of Ukraine" On Peculiarities of State Regulation of
Business Entities Related to the Sale and Export of Timber” on the temporary ban on the export of raw
timber”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/325-19#Text
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but was introduced for environmental reasons: in 2005 valuable and rare wood species
were considered as endangered and therefore at a high risk of extinction. This, in turn,
can lead to deforestation and other environmental problems. Furthermore, the Ukrainian
side emphasises that the 2005 export ban applies only to the export of lumber of valuable
and rare species of wood. Ukraine handles the conservation of these unique species,
which make a major contribution to the country's ecosystem.

As for the export ban, as regulated by the Law of Ukraine “On Amendments to the
Law of Ukraine “On specific features of state Regulation of business entities related to
the sale and export of timber” on the temporary ban on the export of raw timber”! dated
09.04.2015, Ukraine motivates its position by the fact that this measure is temporary, as
it was introduced only for 10 years. Furthermore, a temporary ban on exports in 2015
was introduced in combination with restrictions on domestic production or consumption
in accordance with the requirements of paragraph "g" of Article XX of GATT 1994,
concerning the conservation of depleted natural resources.

Thus, from the comparative analysis of existing dispute resolution mechanisms for
Ukraine in the process of European economic integration of Ukraine, it can be concluded
that the AA not only creates new opportunities for trade for Ukraine, but also makes
provision for a special process of involvement in the dispute settlement mechanism. In
essence, such a mechanism stipulated in the agreement is closely interlinked with the
mechanisms stipulated in the WTO and is not mutually exclusive. Apart from certain
procedures for settling disputes between the parties, such a mechanism also involves joint
institutions and bodies established by the agreement. By mutual consent, the Association
Council adopts decisions that are binding and recommendatory in nature. The Council of
the Association may amend the appendices to the AA, considering the evolution of EU
law and the current standards set in international instruments (Article 463). The parties to
the Association Agreement may refer any dispute concerning the interpretation,
implementation, or good faith performance of the AA to the Council. The Council may
resolve the dispute by making binding decisions.

The AA makes provision for general observance of the principle of a fair trial and
the principle of legal certainty. The Association Agreement between Ukraine and the EU
for the settlement of disputes stipulates the use of various methods: consultations,
arbitration, the establishment of an arbitration panel (Chapter 14). These provisions and,
in general, dispute settlement mechanisms do not apply to decisions or any possible cases
of inaction of the bodies established by the agreement.

CONCLUSIONS

The rapid development of regional trade liberalisation leads to the emergence of new
institutional mechanisms for interstate cooperation and cooperation with international
integration associations. A comparison of the various treaty principles of EU cooperation
with third countries suggests that the highest level of protection of individuals through
the functioning of the dispute settlement mechanism is described by association

! Law of Ukraine “On Amendments to the Law of Ukraine” On Peculiarities of State Regulation of
Business Entities Related to the Sale and Export of Timber” on the temporary ban on the export of raw
timber”. (2015, April). Retrieved from https://zakon.rada.gov.ua/laws/show/325-19#Text
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agreements, some of which even resemble an "arbitration clause™ (in particular, the EU-
Chile agreement). Therewith, the Free Trade Agreement with the EFTA countries is also
similar to the dispute settlement mechanism within the EU agreements but has a narrower
nature of action.

Thus, each of the analysed agreements holds provisions for resolving disputes
regarding its interpretation and application. The dispute settlement mechanisms in the EU
Association Agreements with Ukraine, Georgia and Moldova are almost identical due to
the slight difference in time between their initialling and the conceptual similarity of their
provisions as FTA+ agreements with European WTO members. The approach of these
agreements to delineate the general dispute settlement procedure through the Association
Council and the special procedure for the commercial division of agreements through
consultations, arbitration groups and mediation is justified and appropriate.

An analysis of the recent agreements signed with Ukraine, Georgia, and Moldova
suggests that the approach to regulating dispute settlement mechanisms is largely
uniform. Differences in the details of dispute settlement mechanisms may indicate that
the parties are concerned about the likelihood and intensity of disputes.

It is safe to say that there is no universal model for resolving disputes in association
(and stabilisation) agreements. However, among the agreements submitted for
consideration, the greatest similarity of dispute settlement mechanisms can be traced in
the agreements concluded within one policy area and region.

The process of resolving the first Ukraine-EU trade dispute in Ukraine regarding
national restrictions on timber exports has been studied. Notably, the European Union,
for the first time in its practice, applied the mechanism for resolving trade disputes and
initiated the establishment of arbitration in accordance with the provisions of the
Association Agreement. According to the EU, there have been attempts to resolve the
dispute over the export of raw timber through negotiations, but this has not yielded any
results. This dispute is the first commercial dispute to be resolved through an arbitration
procedure under the Association Agreement. Currently, this dispute is procedurally at the
stage of studying the positions of the parties.
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IBan PomanoBuu Kanayp

Bepxosna Paoa Yxpainu
Kuis, Ykpaina

Hania BornaniBana Mockaok

Kageopa 6e3nexu, npasooxoponnoi disibnocmi ma Qinancosux po3ciioysams
Tepuoninbcbkull HAYIOHANLHUL eKOHOMIYHULL YHIGEpCUMEm
Tepnonins, Yxpaina

AKTYAJIBHI IIMTAHHSA 3ACTOCYBAHHS IUBIJIBHO-
MMPABOBUX CIIOCOBIB 3AXUCTY IPABA JIEP2KABHOI
BJACHOCTI B YMOBAX KPU3U MI’KHAPO/JHOI'O
HYBJIYHOTI'O ITPABA

Anotauisi. Oxynayis nisocmposy Kpum ma eedenus giticokosux Oiti ha Cxo0i Ykpainu npusenu
00 2100aIbHUX NOPYUIEHb NPAB YCIX Kame2opill 81ACHUKIG. [lepicasHa é1acHicmb nocmpasxcoaia
yy He HaubOLIbWe, OCKIIbKU HE3AKOHHO HAYIOHANIZ308AHUMY BUAGUAUCL YILICHI MAUHOBI
KOMNIeKCU, NIONPUEMCMBA, YCMAHO8U ma opeaHizayii. Bupiwyeamu icHyrouuil Kongaixm midxc
Oeparcasamu  Yxpaina ma Pociticbkoio ®Dedepayicto nompioro, 36icHO, NYOAIUHO-NPABOGUM
IHCmpyMmenmapicm, npome Qaxmuuna Kpusza MIdCHApPOOH020 NYOIIUH020 Npasd, AKY MU Ha
Cb0200HI cnocmepieaemo, He 0ae MOddCIUBoCmi Yybo2o 3podbumu. OcHogna mema — 0OCAIOUMuU
0CcoOIUBOCTI 3ACMOCYBANHS YUBLIbHO-NPABOBUX CHOCODI8 3AXUCTY NPABA OePIHCABHOIL 81ACHOCHI
8 YMOBAX KPU3U MIJNCHAPOOHO20 NYONIUHO20 NpaAsa, SUHAYUMU NPOoOIeMU, WO CYNPOBOOICYIOMb
maxe 3aCmMocy8ants, ma Hamimumu wnsaxu ix supiwenus. Ilpu nioecomoeyi 0ocnioxicenns 6yio
BUKOPUCAHO — 3A2ANIbHOHAYKOBE | CHeyianbHi  Memoou HAYKO8020 NI3HAHMA, 30KpeMmda
dianexmuyHuil, QOpMATbHO-T02IYHUL, NOPIGHATLHO-NPABOBUL, CUCMEMHO20 aHANi3y mouwjo. B
00CNI0JHCEHHI 8KA3YEMBCA, WO 8 NPOYUECi 3aXUCMY O0EPHCABHOI 6IACHOCMI HASBHE enuKe Koid
cyb’ekmis, AKi MOdCymb Oymu 00 Hb020 3anyueHi. Y numawuHi npeocmagieHHs NpoKypopoM
inmepecie Oepoicasu y yitl Kamezopii cnpas 6CMAHOBIeHA HEOOHO3HAYHICMb CYO080I NPAKIMUKU.
Taxooic exazyemvcs Ha ocobIUBicmb npedcmasHuymea 6 cyoi iHmepecie O0epicasu 8 0cooi
Kabinemy Minicmpie Yxpainu ma Hayionanenoeo 6amky Yrpainu. Aemop 6i03nauae maxoogc
aKmyanbHicms NUMAHHA NIOCYOHOCMI Cnopié wjodo matina, sike nepebysac na mepumopii AP
Kpum. Hocniouswu 3axon Vrpainu «Illpo 3ab6e3neuenns npas i c60600 2pomadsin ma npasosuil
PedicUM HA MUMHACO80 OKYNnosauit mepumopii Yxpainuy 6i0 15.04.2014 p. ma Koncmumyyiio
Pociiicoxoi @edepayii sxazyemvcsa Ha OyaricmuyHicms Oii pisHUX 3AKOHI8 HA OOHIU mepumopii,
Wo PaKmuyHO YHEeMONCIUBTIOE BUKOHAMU DIlUEHHS CYOY, HABIMb SKWO B0HO OyOe NPULHAMO
HayioHanbHUM Ccyoom. Y3azanbHeHum aemop poobumsv GUCHOBOK, W0 EOUHON NOUYIEID 8CiX
0p2amie 0epi’casHOl 61a0u, Wo € Cyd €EKmamu YRPAaeIiHHI 0ePHCABHOI0 GLACHICMIO, Mae Oymu
HENno200JICeHHsT HA KOMNEHCAyilo 3a HAYIOHANi308aHe MAUHO 6i0 Oepacasu-azpecopa, aoddice
nosepuymu mooi 1o2o 6yde HeMoNHCIUB0. 3200a mae Oymu Oana auule Ha KOMHEHCAYio 3a mou
00xi0, AKUU KpaiHa empamuid 6 pe3yibmami HeMONCAUBOCHI BUKOPUCHOBYEAMU CE0I0
énacHicms. Ycsa HaAyioHanbHa ma MINCHAPOOHA Cy008a NPAKMUKA MAE 0eMOHCMPY8amu maxy
80110 YKPAIHCLKO20 HAPOOY.

KuaruoBi cioBa: odeporcasna enacuicmo, 3axucm npae, anexcis mepumopii, nayionanizayis,
YUBLILHO-NPABOBL CNOCOOU 3AXUCMY NPAB.
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CURRENT FEATURES OF THE APPLICATION OF CIVIL LAW
METHODS FOR PROTECTION OF STATE PROPERTY RIGHTS
UNDER THE CRISIS OF INTERNATIONAL PUBLIC LAW

Abstract. The occupation of the Crimean peninsula and hostilities in eastern Ukraine have led to
global violations of the rights of all categories of owners. State property has suffered the most, as
entire property complexes, enterprises, institutions and organizations have been illegally
nationalized. The main goal is to investigate the peculiarities of the application of civil law
methods of state property rights protection in the crisis of public international law, to identify the
problems that accompany such application, and to identify ways to solve them. While preparing
the study general scientific and special methods of scientific cognition were used, in particular
dialectical, formal-logical, comparative-legal ones, system analysis, etc. The research indicates
that in the process of protecting state property, there is a wide range of entities that can be
involved in it. The ambiguity of judicial practice has been established in the issue of
representation of the state's interests by the prosecutor in this category of cases. It also points out
the peculiarity of the representation in court of the interests of the state represented by the
Cabinet of Ministers of Ukraine and the National Bank of Ukraine. The authors also note the
urgency of the issue of jurisdiction over property disputes located in the territory of the
Autonomous Republic of Crimea. Examining the Law of Ukraine "On Ensuring the Rights and
Freedoms of Citizens and the Legal Regime in the Temporarily Occupied Territory of Ukraine"
of 15.04.2014 and the Constitution of the Russian Federation indicates the dual nature of
different laws in one territory, which virtually makes it impossible to be adopted by a national
court. In general, the authors conclude that the only position of all public authorities that are
subjects of state property management should be non-approval of compensation for nationalized
property from the aggressor state, because then it will be impossible to return it. The consent
should be given only for compensation of the income that the country has lost as a result of the
inability to use its property.

Keywords: state property, protection of rights, annexation of territory, nationalization, civil law
methods of rights protection.

INTRODUCTION

The issue of state property rights protection has recently become rather important. Since
2014 not only private and collective owners have violated their property rights, but also
the state as the owner. We consider the occupation of part of the territory of Ukraine and
the conduct of hostilities in eastern Ukraine. The aggression of the Russian Federation
against Ukraine is the basis for the violation of the rights of all owner categories [1]. In
addition to the negative social effects, these events caused disproportionate damage to
national economic interests. Thus, the Cabinet of Ministers of Ukraine in June 2014
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determined that the amount of damage caused to the state of Ukraine only by the
annexation of Crimea is about 1 trillion 80 billion UAH, without taking into account the
cost of minerals and lost profits [2]. This amount has sufficiently increased till present.

Military action in eastern Ukraine is also causing great damage. At the presentation
of their study at the Ukrainian Crisis Media Center, Atlantic Council analysts reported
that infrastructure losses due to hostilities in eastern Ukraine were estimated at about $
9.5 billion [3]. All damages must be compensated. Such conflicts should be resolved by
public law tools at the political level. However, as we can see, no negotiations and
Norman formats have yielded a positive result, so the owners are forced to use private
law tools to obtain at least some solution to the issue of property rights violations.
Fortunately, under national law public law entities have this opportunity. This is noted in
their research and such scientists as V. Borisova [4], V. Dolgopolova [5], V. Yarotsky
and D. Spesivtsev [6]. The practice of applying the rules of civil law allows to establish
the causes of problems with the tools used, as well as to identify ways to solve them. The
analysis of judicial practice also shows that there is no single concept among the
judiciary for resolving disputes related to violations of state property rights. This
determines the relevance of the chosen research topic.

Issues of protection of state property rights have been studied by such national and
foreign researchers as E. Bernarda [7], O. Bignyak [8], V. Borisova [4], V. Butnev [9],
A. Vershinin [10], O. Gulida [11], L. Dolgopolova [5], S. Domuschi [12],
R.O. Stefanchuk [13], O. Karmaza [14], V. Krivenko [15], O. Pervomaisky [16],
R. Stefanchuk [13], D. Spesivtsev [6], Ye. Sukhanov [17], Ye. Kharitonov [18],
A. Yarema [15], V. Yarotsky [6] and others.

Despite the large number of scientific publications on the property rights protection
in general, the protection of state property rights cannot be considered sufficiently
studied. With Ukraine's independence and the construction of a market economy,
scholars focused on private property and its protection, while state property actually
remained in the shadows. We associate the problem of lack of attention primarily with a
certain negative attitude towards it by the population, which perceives it as forcibly taken
from private owners in Soviet times. Now the attitude to state property is gradually
changing, as it has become one of the forms of property rights, far from dominant in the
economy of our state. Its purpose has also changed radically, today it is the foundation of
economic security of our state, as well as the implementation of its social functions. The
importance of the role it plays creates the need to protect it in all possible forms and
ways. Judicial protection of violated rights is perhaps of paramount importance, O.
Karmaza points out in her study, noting: "In the arsenal of state remedies designed to
guarantee human rights and freedoms, the legitimate interests of society and the state, the
courts play a leading role™ [14].

The purpose of the study is to investigate the peculiarities of the application of civil
law methods of state property rights protection in the crisis of public international law, to
identify problems that accompany such application, and to identify ways to solve them.

1. MATERIALS AND METHODS

General scientific and special methods of scientific cognition were used in the study, in
particular dialectical, formal-logical, comparative-legal, system analysis, etc. The
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dialectical method is aimed at creating an unambiguous, static picture of the world. It is
described by the fact that it considers things and phenomena in isolation from each other,
reduces the variety of forms of movement to one form, such as mechanical, and denies
the contradictions of movement and development. The dialectical method of cognition of
legal phenomena provides a scientific analysis of the concepts of property protection,
forms and methods of protection, the grounds for seeking protection. The formal logical
method is used in the formulation of the concepts of violation of the law, the subjects of
the application for protection, etc. The main formal logical research methods include: the
method of classification, generalisation, and typology, inductive and deductive research
methods, construction of concepts, argumentation, logic and some others. Logical
methods are based on the requirements and principles of formal logic. Formal logic
studies the following forms of thinking: concepts, judgments, proofs, arguments,
justifications, etc., given their logical structure, despite their specific content. Logic
examines forms of thinking in terms of their structure and describes the most correct
methods of thinking.

The comparative legal method was used in the study of the statute of limitations in
cases of violation of state property rights, as well as to consider the legislation on the
prosecutor's participation in this category of cases. The comparative legal method
involves comparing single-line legal concepts, phenomena, and processes, as well as
clarifying the similarities and differences between them. In this method, conclusions by
analogy are widely used, based primarily on similar features of the facts under study.
This allows to transfer features from one phenomenon under study to another, eliminates
the eclectic combination of elements of different legal systems without delving into the
features of their genesis, the dynamics of functioning and prospects for evolution. The
use of the method of systematic analysis allowed to determine the most acceptable civil
law methods of protection of state property rights in the crisis of public international law.
The application of a systematic approach in legal science is a fundamental
methodological orientation of the study of legal phenomena, their interpretation, and
construction of a theoretical model of the studied complex of phenomena, according to
which society itself is considered as objectively existing, natural, complex,
polystructural, and adaptive object. This method adapts dynamic system objects, which
constitute a form of human life as a biological species. There are five basic principles of
a systems approach. The first is integrity, which allows to consider both the system as a
whole and at the same time as a subsystem for higher levels. The second is the hierarchy
of the structure, i.e. the presence of many elements located on the basis of the
subordination of the elements of the lower level to the elements of the higher level. The
implementation of this principle can be considered on the example of any particular
organisation, system, or phenomenon. Any organisation is an interaction of two
subsystems: control and managed. The third principle is the principle of structuring,
which allows to analyse the elements of the system and their interrelation within a
particular structure. As a rule, the process of functioning of the system is determined not
only by the properties of its individual elements, but also by the properties of the
structure itself. The fourth principle is the principle of multiplicity, which allows to use
many cybernetic, economic, and mathematical models to describe individual elements,
and the system as a whole.

83



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

2. RESULTS AND DISCUSSION

Historically, the mechanism of property rights protection has played an important role in
the development of society and in the process of state formation. Even in the system of
Roman law, its protection was given much attention. The most important civil law
methods of property rights protection were property claims, in particular, there was
vindication (rei vindicatio), negatory (actio negatoria), the claim of the Publician (actio
Publiciana), the claim for prohibition (actio prohibitoria), and private [19]. In addition to
general lawsuits filed for any violation of property rights, lawsuits were also filed against
the violator personally in accordance with the nature of his actions, namely — actio legis
Aguiliae, actio furti, actio iniuriarum, etc. It should be noted that the modern mechanism
of property rights protection is based on the basic principles developed in the Roman
Empire, and Ukraine is no exception [18]. Examining the norms of the civil legislation of
Ukraine, we will be able to make sure that the methods of civil protection provided by it
quite strongly resonate with the corresponding methods of Roman civil law.

Before moving on to the immediate object of our study, let's define the concepts
used. Thus, it will be necessary to explore the concept of property rights protection,
forms and methods of protection, as well as directly the civil law method. Therefore, the
concept of property rights protection does not have a clear legislative definition. Chapter
29 of the Civil Code of Ukraine! establishes only the principles of protection of property
rights. Scientists also interpret it differently. Ye. Kharitonov believes that "protection of
property rights — is a set of legal remedies used by the court, authorized by the state
authorities or the owner to ensure the implementation and restoration of the violated
property rights” [9]. Ye. Sukhanov defines the concept of property rights protection as a
set of civil remedies (methods) that are used in connection with the commission of
offenses against property relations [17].

Both definitions are given differently, but fairly accurately reflect the essence of
the concept. Ye. Sukhanov based his definition on the cause-and-effect relationship
between certain events. Ye. Kharitonov laid a different principle in the construction of
his definition of the concept and pointed to the essence of the phenomenon, the subjects
that influence it, as well as the purpose of the subjects. We are more impressed by this
very concept of understanding the term. The only thing we would like to clarify is that
the reason for seeking protection is not only a violated right, but also a non-recognized or
disputed one. Therefore, the protection of property rights, in our opinion, should be
considered as a set of legal remedies used by the court, authorized by the state authorities
or the owner to ensure the implementation of unrecognized or disputed rights, as well as
restoration of violated property rights. We believe this version will present the whole set
of reasons that determine the right to protection.

There is a point of view where form of subjective rights protection is understood as
a set of internally organized organizational measures for the protection of subjective
rights, which take place within a single legal regime [10]. The form of protection,
according to A. Vershynina, is a procedure or type of jurisdictional action to protect
rights in general and due to the type of protection activities [10]. O. Bigniak's opinion is

L Civil Code of Ukraine. (2003, September). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20201016#Text
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rather interesting too. He characterizes the form of legal protection as the one “aimed at
restoring (recognizing) violated (disputed) rights and legitimate interests” [8].

We believe that all the positions of these authors are true, but we are convinced that
certain forms of protection should also be based on the concept of establishing the
essence of the phenomenon, the subjects related to it, as well as the purpose of their
activities. Taking this into account we propose to understand the form of rights protection
as a set of internally organized organizational measures to protect subjective rights,
carried out by courts, authorized state bodies or legal entities independently and carried
out within a single legal regime.

The method of the right protection is the actions provided by the law which are
directed on protection of this right. Such actions are the final acts of protection in the
form of substantive legal actions or jurisdictional actions to remove obstacles to the
exercise of their rights or the cessation of offenses, the restoration of the situation that
existed before the violation [20]. The method, according to O. Gulida, embodies the goal
to be achieved by the subject of protection, hoping to stop the violation of their rights or
compensation for damages incurred in connection with the violation of these rights [11].

Analyzing the method of protection of directly subjective civil law and interest, it
should be considered as a system of lawful, ie defined or allowed by law, actions of the
subjects of protection and substantive legal effect of these actions, which prevents,
eliminates or compensates for violations, non-recognition or challenging subjective civil
law and interest [7]. Also, some civilians understand the way to protect subjective civil
rights and interests is a type of substantive legal claims that can be made by a person in
court [15]. There is also an opinion that the method of protection of subjective civil law
and interest is a substantive measure, ie enshrined substantive measures of a coercive
nature, through which the restoration (recognition) of the violated (disputed) right and
influence on the offender [13]. We are mostly impressed by the first definition given by
Ye. Bernada, because it reflects the essence of the concept. The positive thing is that the
author deciphers the system of legal actions as those defined or allowed by law. This is
fully in line with the constitutional norm on the protection of rights, according to which
everyone is guaranteed the protection of their rights, freedoms and interests from
violations and unlawful encroachments by any means not prohibited by law?. That is, the
construction of this constitutional norm provides for the possibility of applying methods
of the right protection, including those not provided by procedural norms.

Direct civil law methods of property rights protection establishes Art. 16 of the
Civil Code of Ukraine, namely: 1) recognition of the right; 2) recognition of the
transaction as invalid; 3) termination of the action that violates the right; 4) restoration of
the situation that existed before the violation; 5) compulsory performance of duties; 6)
change of legal relationship; 7) termination of the legal relationship; 8) compensation for
damages and other methods of compensation for property damage; 9) compensation for
moral (non-pecuniary) damage; 10) recognition of illegal decisions, actions or omissions
of a body of state power, a body of power of the Autonomous Republic of Crimea or a

! Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text
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body of local self-government, their officials and executives®. Taking into account the
fact that the state is equal to other parties to civil law relations, we claim that it has the
same right to legal protection and can use all the above civil law methods to protect their
violated, disputed or unrecognized rights. Of course, each of these methods will be
characterized by different efficiency, and therefore more or less used. But in order to
determine the effectiveness of such methods, it is necessary to characterize the subjects
who will participate in the protection procedures.

Thus, the peculiarity of the process of protection of state property is the presence of
a wide range of entities that can be involved in it. First of all, these are the prosecutor's
offices that represent and protect the rights and interests of the state. In particular,
according to part 3 of the Order of the General Prosecutor's Office of Ukraine "About the
organization of activity of prosecutors concerning representation of interests of the state
in court and at execution of court decisions™ from 09/21/2018 No 186, the representative
function of prosecutor's office is realized by preparation and presentation of claims;
interference in cases initiated by lawsuits (applications) of other persons; initiating the
review of court decisions; participation in proceedings; participation in enforcement
proceedings in the execution of decisions in cases in which the prosecutor represented the
interests of the state [21].

According to O. Pertsov, the prosecutor “appeals to the court in the interests of the
state, in a statement of claim or other statement, the complaint proves what is the
violation of state interests, their protection, the statutory grounds for appeal to the court,
and states the body authorized by the state to functions in disputed legal relations” [22].
The ambiguity of the case law on the prosecutor's representation of the state's interests in
court can be seen in the example of the decision of the Commercial Court of Cassation in
the Supreme Court in case No4 / 166 "B" of October 2, 2018, the decision of the
Commercial Court of Cassation in the Supreme Court in case N0923 / 129/17 of 5
December 2018 and the decision of the Supreme Commercial Court of Ukraine in case
No0911 / 79/14 of 21 July 2015. Thus, according to the first resolution, the prosecutor
may represent the interests of the state in court in exceptional cases that are expressly
provided by law. At the same time, courts must assess exceptional cases, taking into
account the presence (justification by the prosecutor) of a violation or threat of violation
of the interests of the state. The legal position of the Armed Forces of Ukraine is based
on the fact that the interests of the state should be protected primarily by the relevant
subjects of power, and not by the prosecutor. To ensure that the interests of the state do
not remain unprotected, the prosecutor plays a subsidiary role, replacing in the
proceedings the relevant subject of power, which is either absent or, contrary to the law,
does not provide protection or does so improperly. In each such case, the prosecutor must
state (and the court must verify) the reasons that prevent the protection of the interests of
the state by the proper subject, and which are the grounds for the prosecutor to go to
court. The following ruling states that, in considering each case separately, the Court
must assess the extent to which the prosecutor's participation in the proceedings complies
with the principle of equality of parties. The prosecutor may represent the interests of the

L Civil Code of Ukraine. (2003, September). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20201016#Text
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state in court in exceptional cases that are expressly provided by law. The extended
interpretation of cases (grounds) for the prosecutor to represent the interests of the state
in court does not comply with the adversarial principle, which is one of the principles of
justice. Similarly, in cases of representing the interests of the state in court, the
prosecutor actually replaces in the proceedings the relevant subject of power, which is
either absent or, contrary to the law, does not provide protection or does so improperly.

It is important to note the peculiarities of representing the interests of the state in
court acting on behalf of the Cabinet of Ministers of Ukraine and the National Bank of
Ukraine, because it can be carried out only by the Prosecutor General or Regional
Prosecutor's Office only by written order or order of the Prosecutor General or his first
deputy. Similarly, while confirming their authority in court, prosecutors must take into
account these requirements of the law.

The issue of statute of limitations in cases of violation of the state property rights is
also extremely relevant, as the practice of the Supreme Court on this issue has changed
significantly. It will be recalled that earlier the position of the Supreme Court of Ukraine
was as follows: the statute of limitations began to count from the moment when a legal
entity or a subject of governmental powers committed an offense. Nowadays according
to the decision of the Grand Chamber of the Supreme Court in case No469 / 1203/15-ts
of May 22, 2018 [23], the statute of limitations is calculated from the moment when the
person whose right has been violated or the prosecutor learned about such violation.
Analyzing these changes, they should be considered positive, as it helps not to lose the
statute of limitations in cases of long-term concealment of violations of state property
rights, however, the implementation of the updated rule should be considered difficult, as
the question remains how a prosecutor can learn about violations when the function of
prosecutorial oversight no longer exists

It should also be borne in mind that the participation of the prosecutor in the court
is purely representative, and the party to the dispute in its purest form cannot be called
that. If the Cabinet of Ministers of Ukraine is on the plaintiff's side; the central body of
executive power, which ensures the formation and implementation of state policy in the
field of state property management; ministries, other executive bodies and state collegial
bodies, the State Property Fund of Ukraine; bodies that ensure the activities of the
President of Ukraine, the Verkhovna Rada of Ukraine and the Cabinet of Ministers of
Ukraine; bodies that manage state property in accordance with the powers defined by
certain laws; state business associations, state holding companies, other state economic
organizations (hereinafter — economic structures), state enterprise, institution,
organization or business association, 100 percent of shares (bonds) which belong to the
state or other business company, 100 percent of shares (bonds) owned by the state; or the
National Academy of Sciences of Ukraine, branch academies of sciences — all these
items are subjects of management of state property objects, and therefore the full-fledged
and authorized party in civil proceedings.

While examining the question of whether public authorities and state institutions,
enterprises, companies and societies that do not own state property, but which were only
in their operational management or full economic management in the territory of the
Autonomous Republic of Crimea, can protect state property rights, should be answered
unequivocally that these entities can only represent the state in the procedure of violated,
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disputed or unrecognized property rights protection. They, as the titular owners, are also
not deprived of legally secured opportunities to independently file claims for protection
of rights to this property.

If we analyze the causes of damage to the state as the owner in the territory of the
Autonomous Republic of Crimea, it should be noted that the annexation of our peninsula
was accompanied by the adoption of certain government decisions by illegal authorities.
In particular, the resolution of the Verkhovna Rada of the Autonomous Republic of
Crimea "On the independence of Crimea" from 17.03.2014, which states that: "State
property of Ukraine, which is on the day of this Resolution in the Republic of Crimea, is
state property of the Republic of Crimea [24]. Another resolution of the Verkhovna Rada
of the ARC "On nationalization of enterprises and property of maritime transport under
the control of the Ministry of Infrastructure of Ukraine and the Ministry of Agrarian
Policy and Food of Ukraine located in the Republic of Crimea and the city of
Sevastopol” illegally nationalized state property (integral property complexes) state
enterprises. Due to these illegal decisions, most of the state property was illegally
nationalized, which caused great damage to the state economy. Realizing the complexity
and duration of court proceedings, if the parties to the case are the state of Ukraine and
the state of the Russian Federation, O. Pervomaisky believes that potentially possible
participants in court proceedings may be the so-called business entities that (Ukrainian),
on the one hand, suffered (losses), and, on the other hand, the Russians, whose actions
caused such damage [16]. We completely share this position of the scientist, believing
that nowadays this is almost the only possible way out of the situation. However, the
issue of jurisdiction should be raised in this regard, as it is not possible to apply any court
proceedings without resolving them.

Examining the issue of jurisdiction over disputes over property located in the
territory of the Autonomous Republic of Crimea, we should mention the Law of Ukraine
"On ensuring the rights and freedoms of citizens and the legal regime in the temporarily
occupied territory of Ukraine" from 15.04.2014 No1207-VIIL. This law refers to the
temporary occupation of the territory of Ukraine and emphasizes that this territory is
subject to the Constitution and Laws of Ukraine. Courts in different categories of cases
are clearly established, to which cases are transferred from the courts of the Autonomous
Republic of Crimea and which will consider the relevant cases. However, in Art. 65 of
the Constitution of the Russian Federation provides that the Republic of Crimea is part of
the federation. Such a dual nature of the operation of different laws in the same territory
makes it virtually impossible to enforce a court decision, even if it is taken by a national
court.

O. Pervomaysky considers the recognition of the decision of the ARC authority and
(or) the Sevastopol city authority as illegal among the most promising civil law methods
of state property rights protection. As these bodies have made illegal decisions on
nationalization, they are responsible for the violation of property rights of the state of
Ukraine, according to the author. In this regard, we believe that this method has been

! Law of Ukraine No 201207-VII “On ensuring the rights and freedoms of citizens and the legal regime in
the  temporarily  occupied territory of  Ukraine”. (2014, April).  Retrieved from
https://zakon.rada.gov.ua/laws/show/1207-18
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possible from the first stage of redistribution of property in the republic. It will be
recalled that this stage was characterized by the immediate nationalization of state
property of the largest national companies, such as Chornomornaftogaz, Ukrtransgaz,
railways, ports, and shipping companies. However, it was not possible to implement it. It
would be recalled that the Russian constitution recognized Crimea as part of the
federation, so companies that did not re-register before March 1, 2015 in accordance with
Russian law were deprived of the right to operate in Russia and were subject to
liquidation. We have not found any court case concerning the invalidation of the decision
of the ARC authority and (or) the Sevastopol city authority. As a result we conclude that,
unfortunately, the provisions of the Law adopted in Ukraine "On ensuring the rights and
freedoms of citizens and the legal regime in the temporarily occupied territory of
Ukraine" remained declarative.

If a decision is supposed to be challenging or not recognizing the property right of
the state of Ukraine to a specific property, objects or integral property complexes, it is
also possible to apply such a method of property rights protection as the recognition of
this right. In the case when illegal decisions contributed to the acquisition of state
property of Ukraine by economic entities of the Russian Federation, the appropriate ways
to protect the property rights of the state of Ukraine or the title rights of Ukrainian
economic entities are vindication lawsuits.

It should be noted that the vindication claim in the days of the Roman law
protected the owner from infringements of the rights which consisted of actions of other
person who kept his property illegally. This method is provided by the Civil Code of
Ukraine!, which contains rules that allow you to claim property from illegal possession.
In particular, Art. 330 of the Civil Code of Ukraine provides that if the property is
alienated by a person who did not have the right to do so, a bona fide purchaser acquires
ownership of it, if in accordance with Art. 388 of the Civil Code of Ukraine such
property cannot be demanded from it. At the same time, Art. 388 of the Civil Code also
provides that if the property under the repayment agreement is acquired from a person
who had no right to alienate it, about which the purchaser did not know and could not
know (bona fide purchaser), the owner has the right to demand this property from the
purchaser only if the property left the possession of the owner or the person to whom he
transferred the property into possession, not of their own volition otherwise. Therefore,
the plaintiff may file a vindication lawsuit against a bona fide purchaser in order to claim
illegal possession of his property. That is, a vindication claim is a non-contractual
requirement of the owner to claim his property from someone else's illegal possession.
The property must be individually identified and returned. Examples of the success of
such a return are already in national practice. In particular, thanks to the active position
of the Prosecutor's Office of the Autonomous Republic of Crimea, on March 6, 2019, the
Commercial Court of Kyiv region satisfied the claim of the Deputy Prosecutor of the city
of Yalta. The court invalidated the decision of the village council, which illegally
allocated to the use of a private enterprise land plot of 0.16 hectares, located in the
Autonomous Republic of Crimea, Yalta, Kurpaty village, and obliged to return it to state

L Civil Code of Ukraine. (2003, September). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20201016#Text
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ownership. This case was considered on a new basis after the cancellation on September
21, 2018 by the Supreme Court of court decisions, which unreasonably denied the claim
of the Deputy Prosecutor of the city of Yalta. It is important that due to the procedure of
resumption of lost court proceedings initiated by the Prosecutor's Office of the
Autonomous Republic of Crimea, the courts satisfied the claims of prosecutors to return
real estate to state ownership with a total value of about UAH 4.5 million. Compared to
the total amount of damage caused by the occupation of Crimea, this amount seems too
meager. But its presence, in our opinion, is of fundamental importance, as it indicates the
possibility of defending the violated rights of the state as the owner.

Compensation for damage in the category of cases under investigation also has its
own characteristics. V. Yampolsky's research tells about the inexpediency of initiating
the opening of cases for lawsuits arising from labor relations (in terms of reinstatement at
work or payment of appropriate amounts from enterprises registered in the Crimea); on
consumer protection; about compensation for damage. The scientist points out that
“under certain conditions, such court decisions can be enforced through international
agreements concluded between Russia and Ukraine. In particular, the Convention on
Legal Assistance and Legal Relations in Civil, Family and Criminal Matters, adopted in
Minsk on 22.01.93, which provides for the possibility of recognition and enforcement of
judgments rendered in civil and family cases, as well as sentences in civil proceedings.
The issue of recognition and enforcement of the above categories of decisions is
regulated by Sec. 11l of the Convention, which establishes the procedure for recognizing
decisions that have entered into force, depending on whether they require enforcement. A
decision that does not require enforcement, in accordance with Article 52 of this
document is recognized in the territory of any state party to the convention without
special proceedings. However, this rule shall not apply if there is a judgment of a court of
that country previously rendered in the same dispute between the same parties and it has
entered into force, or the case in question under the convention or the law of that country
falls within the exclusive jurisdiction of its courts”. In connection with the mentioned
above V. Yampolsky considers it expedient to initiate consideration of civil cases on
claims on recovery of alimony from a resident of the peninsula, who received a passport
of a citizen of the Russian Federation; arising in connection with real estate in the
Crimea; regarding the acceptance of the inheritance by the heirs; to carriers arising from
contracts of carriage of goods, passengers, luggage, mail. In this regard, we consider the
author's position to be correct, insisting on the effectiveness of compensation for damage
caused by the defendant's involvement in the state of the Russian Federation [25].

A positive example of this protection method for us is the case considered by the
Permanent Court of Arbitration in The Hague on the claim of former Yukos
shareholders, represented in the process by Group Menatep Limited (GML), to Russia,
according to which the Russian Federation must pay compensation losses of 50.02 billion
USA dollars [16]. Of course, consideration of such cases in international courts is
possible only after passing all effective national courts [26].

International case law is aware of claim cases for compensation for damage caused
by the occupation. Similar lawsuits were filed by Cypriot citizens against Turkey in
connection with the events of 1974. The decision of the Grand Chamber of the ECHR in
the case of Dimopoulos and Others v. Turkey (2014) awarded the applicants EUR 90
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million in damages [20]. In the decision of the Grand Chamber in Georgia v. Russia
(3213255/07), the European Court of Human Rights ruled that Russia should pay
Georgia EUR 10,000,000 in respect of non-pecuniary damage caused to a group of at
least 1,500 Georgian nationals [27]. Seeing real examples of court decisions, we hope
that Ukraine will be able to return the occupied territories and the Russian Federation
will reimburse the losses caused by the occupation. There are a sufficient number of
mechanisms for this, because if the defendant does not want to comply with court
decisions, it is always possible to recover the property belonging to the occupier. The
only position of all public authorities that are subjects of state property management
should be that we do not agree to compensation for nationalized property, because then it
will be impossible to return it, we must agree to compensation for the income that the
country lost in as a result of the inability to use this property.

If we talk about the situation with the violation of state property rights in eastern
Ukraine, it is important to note that in the occupied territories there are 388 state-owned
enterprises, 4500 state-owned objects (real estate) [28]. In general, according to experts,
about 50% of the industrial potential of Donbass has been lost. The equipment of
individual enterprises was exported to the territory of the Russian Federation or
dismantled for scrap metal. Therefore, the state's losses from the inability to use its
property or its physical destruction are enormous. It is important that the civil law
remedies described above in the study of the occupied Crimea are possible and entirely
appropriate for the state property situation in Donbas.

CONCLUSIONS

The occupation of part of the territory of Ukraine and the conduct of hostilities in the east
of our state have intensified the issue of the need to protect state property rights as never
before. Despite the fact that all categories of owners are harmed, losses due to violations
of state property rights directly affect the national security of our country. Nowadays
experts estimate the state's losses of about 3 trillion hryvnias. Taking into consideration
that self-defense within a non-jurisdictional form of rights protection is virtually
impossible in the current situation; it is on judicial protection that the greatest hopes are
put. The state, as a party to civil law relations, has an equal subjective right to protection
along with other participants, so all methods of protection with greater or lesser
effectiveness can be used to protect the right of state property. The study points to the
peculiarity of the process of state property protection, which consists of a large number
of entities that can be involved in it. The ambiguity of judicial practice has been
established in the issue of representation of the state's interests by the prosecutor in this
category of cases. It also emphasizes the obligation of the Prosecutor General of Ukraine
to speak on behalf of the state in court representing the Cabinet of Ministers of Ukraine
and the National Bank of Ukraine or the Regional Prosecutor's Office only by written
instruction or order of the Prosecutor General or his first deputy or deputy in action.

It is insisted that the issue of statute of limitations in cases of violation of state
property rights is also extremely relevant, as the Supreme Court's practice on this issue
has changed significantly: previously the statute of limitations began to count from the
moment a legal entity or government official now the statute of limitations is deducted
from the moment when the person whose right has been violated or the prosecutor has
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learned about such violation. The authors assess these changes positively, however,
considers the implementation of the updated rule difficult, as the function of
prosecutorial supervision no longer exists, and therefore the prosecutor has limited
opportunities to learn about violations. In the study of the subjects of petitions for rights
protection, the authors point out that public authorities and state institutions, enterprises,
companies and societies that do not own state property, as titular owners, have legally
secured opportunities to independently file claims for protection of rights to this property.

Analyzing the direct civil law methods of state property rights protection, in
particular the recognition of the decision of the ARC authority and (or) the Sevastopol
city authority as illegal, we noted its inefficiency due to the redistribution of property in
the republic. Studying examples of successful return of state property by the Prosecutor's
Office of the Autonomous Republic of Crimea, the fundamental importance of such cases
was pointed out, as they testify to the possibility of defending the violated rights of the
state as the owner. It is a general conclusion that the only position of all state authorities
that are subjects of state property management should be non-approval of compensation
for nationalized property from the aggressor state, because then it will be impossible to
return it. We must agree to compensation for the income that the country has lost as a
result of the inability to use its property. And all national and international jurisprudence
must demonstrate such a will.
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Kagheopa npusammnoeo npasa
Hayionanvnuii ynisepcumem «Kuego-Mozunsincoka akademisny
Kuis, Ykpaina

TEOPETHUYHI TA IPAKTUYHI IIPOBJEMMHA 3AXHUCTY IIPABA
BJACHOCTI B CTAAKOBUX ITPABOBI/ITHOCHUHAX

AHoTaUis. AxmyanvHicme 00panoi memu 0OYMOBIOEMbCA MUM, WO CNAOKYBAHH € OOHIEI 3
HaunowupeHiuux niocmag Habymms MauHa y GldAcHicmy QizuyHuMu ocobamu. 3eadcaiodu
maxkodxc Ha my o6cmasuHy, wo Hanyacmiue CRAOKOEMYAMU € POOUUi cnaokooasys, 3 Memoio
VHUKHEHHSI CHOpi6 MidC HUMU, 3AKOHOOABCMBO MAE MICMUmMu e@pexmueHull Mexauiam K
8pecYIOBAHHS BIOHOCUH MINC CHAOKOEMYAMU 3 NPUBOOY Nepepo3nodily CnaowjuHu Yu 3MiHU
yepeos8ocmi CNAOKYBAHHA, MAK | MeXaHi3M 3aXUCmy Npae ma iHmepecié CnaoKoeEMYie y pasi
BUHUKHEHHSL chopis. Memoto Oanoi cmammi € 6uUABLeHHA NPO2ANUH Md CynepeuHocmel 6
YUBIILHOMY 3AKOHOOABCMEI Ma CYO08iti NpaKmuyi npu 00CAiOHCEHHI OCHOBHUX CNOCODI8 3aXUCTTY
npae cnaokoeMyie y cnaoko8ux NpasosioHOCUHAax, ma cnocobig ix eupiwenHs. 3aznavacmocs,
Wo npu HAAGHOCMI CHOPI6 MIdNC CRAOKOEMYAMU 30IUCHIOEMbCS HE 3AXUCT NPAea 6lACHOCHI,
aooice cnadkoemMyi uje He HAOYIU NPABO BIACHOCMI, A 3aXUCH NPA8A HA CNAOWUHY, 3 AKUM GOHU
3MOJCYmMb HAOYMU NPABO 61ACHOCMI HA cnadkoge matno. Biosmauaemwcs eiocymuicmv 6
3aKOHO0A8CMBI  YKpaiHu KOHKpemHo20 nepeniky cnocobig 3axucmy npae cnaokoeMyis, wo
He2amueHo 6NIUBAE HA CYOO0BY NPAKMUKY, A0HCe YACHO GUKOPUCHOBYIOMb HEHANENHCHI CHOCOOU
saxucmy. B cmammi auanizyemvcs cydosa npakmuka posensioy Ccnadkosux cnopié ma
BU3HAUAIOMbCA OCHOBHI NOMUIKU, AKI OONYCKaiomyb cyou npu eupiuenni maxux cnpas. Oxkpema
yeaza 30cepeddcena Ha OOCHIONCeHHI MAKUX Cnocodig 3axucmy sk GU3HAHHS C8I00YmMed npo
npago Ha CnaowjuHy HeOIUCHUM, BUSHAHHA CNAOKOBUM MO20 MAUHA, SIKe HANEHCANLO NOMEPIOMY),
ane He 6BIIUIO 00 CKIAOY cnadwunu. B cmammi 00cniodceHo MOMeHm SUHUKHEHHS Npasd
6AACHOCMI HA CRAOKOBE MAUHO Y CNAOKOEMYIE MA 30LUCHEHO KPUMUYHUL anaaiz Hopmu cm. 1268
LK, sakoro 6u3sHauaemvcs MOMEHM, 3 K020 CNAOWUHA HANeHCUMb CHAOKOEMYesl — a came 3
Momenmy GIOKpumms cnadwunu. Biosnauaemvcs konizis mioe wopmamu cm. 1268 ma cm. 3
3akony Vipainu «llpo Oepowcasny peecmpayilo peuoeux npas HA Hepyxome MAauHo ma ix
00mANCEHbY 8 YACMUHI 6CMAHOBIEHHI MOMEHMY GUHUKHEHHs Npasa 61ACHOCMI HA HepyXome
MatiHo 8 NOpsIOKY CRAOKYBAHHSL.

Korouosi ciioBa: criaauinHa, CHa)_'[KOCMLIi, 3aHOBiT, L[I/IBiJ'IBHC 3aKOHOJAaBCTBO, HCPYXOME MaKHoO.
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THEORETIC AND PRACTICAL ASPECTS OF PROTECTION OF
THE RIGHT OF OWNERSHIP IN THE HEREDITARY RELATIONS

Abstract. The relevance of the subject matter lies in the fact that inheritance is one of the most
common grounds for acquiring property by individuals. Considering the fact that the heirs are
often relatives of the testator, to avoid disputes between them, the law should contain an effective
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mechanism for resolving relations between heirs over the redistribution of inheritance or change
of the order of inheritance, and a mechanism to protect the rights and interests of heirs in case of
disputes. The purpose of this study is to identify gaps and inconsistencies in civil legislation and
case law in the study of the main ways to protect the rights of heirs in hereditary relations, and
ways to resolve them. It is noted that in the presence of disputes between the heirs, it is not the
protection of property rights that is carried out, because the heirs have not yet acquired the right
of ownership, but the protection of the right to inheritance, according to which they will be able
to acquire ownership of the inherited property. There is a lack of a particular list of ways to
protect the rights of heirs in the legislation of Ukraine, which has a negative impact on judicial
practice, as they often use inappropriate methods of protection. The study analyses the case law
of hereditary disputes and identifies the main mistakes that courts make in resolving such cases.
Particular attention is focused on the study of such methods of protection as the recognition of
the certificate of inheritance as invalid, the hereditary recognition of the property that belonged
to the deceased, but was not part of the inheritance. The study investigates the moment of
ownership of the hereditary property of the heirs and a critical analysis of the provisions of
Article 1268 of the Civil Code, which determine the moment from which the inheritance belongs
to the heir — namely from the moment of opening the inheritance. There is a conflict between the
rules of Article 1268 and Article 3 of the Law of Ukraine "On state registration of real rights to
immovable property and their encumbrances” in terms of establishing the moment of ownership
of immovable property by inheritance.

Keywords: inheritance, heirs, will, civil legislation, immovable property.

INTRODUCTION

Acquisition of property by inheritance is often accompanied by disputes between the
heirs over the size of the inherited shares, the presence or absence of the right to inherit,
as well as the procedure for exercising the right of ownership in the future. Protection of
property rights can be carried out not only when the heirs have already acquired the right
of ownership of the inheritance and this right is violated by other persons, but also at the
stage of acceptance of the inheritance, by other potential heirs. The specific feature of the
protection of the rights of potential heirs is that in this case it is not the protection of
property rights, because they have not yet acquired it, but the protection of the right to
inheritance, under which they can acquire ownership of inherited property.

Inheritance is one of the common grounds for acquiring property by individuals.
Legal regulation of inheritance is carried out by Book Six of the Civil Code of Ukraine!
which defines the grounds and procedure for acceptance and refusal of inheritance, the
moment from which the inheritance belongs to the heir, requirements for the will and its
types, grounds and procedure for invalidation of the will. However, neither the Book Six
nor Article 16 of the Civil Code of Ukraine specify particular ways to protect inheritance
rights. Therewith, their list can be determined based on the provisions of Article 16 of the
Civil Code of Ukraine, considering the specific features of hereditary relations. Thus,
such methods of protection include invalidation of the will, invalidation of the certificate
of the right to inherit or invalidation, recognition of the right to inherit in case of its
challenge, or non-recognition by other potential heirs, etc.

Hereditary relations have been the subject of research by many civilians, including

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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M.M. Dyakovych [1], Yu.O. Zaika, O.0. Kot [2], L.V. Kozlovskaya [3], O.V. Korotyuk,
O.E. Kukhariev, O.P. Pechenyi, Ye.O. Riabokon, 1.B. Spasybo-Fatieieva, S.Ya. Fursa,
E.A. Kirillova [4], I.LA. Dikovska [5], I. Musaeva [6], M. Hammad [7], K. Spivack [8],
V. Tadros [9], V. Zarosylo [10], V.A. Maltsev [11], V.V. Vapniarchuk [12], M.
Zalutski [13], A. Bell [14], F. Viglione [15], Z.V. Romovska [16], and others. Therewith,
most of them concerned either the general provisions of inheritance law or certain aspects
of inheritance relations. Therefore, issues of protection in hereditary legal relations are
understudied in the modern period. All this determines the relevance of the chosen
subject matter. Thus, Z.V. Romovska analysed the ways of protection of inheritance
rights and the types of claims with which the heirs have the right to go to court [16].
M.M. Dyakovych explored the legal nature of the right to inherit [1]. Considering the
features of protection of hereditary rights, O.0O. Kot notes that the main problems are
related to the protection of inheritance rights, due to the lack of modern private law
institution of inheritance law [2]. At the same time, not all legislative and practical gaps
and contradictions in the protection of inheritance rights have been studied by these
civilists, which necessitates a more thorough study.

The purpose of this study is to identify gaps and inconsistencies in civil legislation
and case law in the study of the main ways to protect the rights of heirs in inheritance,
and ways to resolve them. The main objectives of this study include a thorough analysis
of the provisions of the Book Six of the Civil Code of Ukraine, which regulates
hereditary relations, as well as the judicial practice of resolving inheritance disputes;
determination of the main ways to protect the rights of heirs, identification of the main
mistakes made by courts in resolving inheritance disputes; formulation of proposals to
fill the gaps and contradictions identified in this study.

1. MATERIALS AND METHODS

To reveal the main ways to protect the rights of heirs in inheritance, the study analyses
the Civil Code of Ukraine!, other laws and regulations governing the acceptance of
inheritance, as well as the legal regime of real estate as a type of inherited property. The
study also identifies gaps and contradictions in the studied regulations, as well as ways to
overcome them. Notably, in the inheritance dispute settlement, it is not the protection of
property rights that is carried out, because heirs have not yet acquired them yet, but the
protection of the right to inheritance, under which they can acquire ownership of
inherited property. There is a lack of a particular list of ways to protect the rights of heirs
in the legislation of Ukraine, which has a negative impact on judicial practice, as they
often use inappropriate methods of protection. The study analyses the judicial practice of
hereditary disputes and identifies the main mistakes that courts make in resolving such
cases.

To achieve the purpose of the study, the following research methods were used:
comparative, dialectical, and Aristotelian, and other general scientific methods of
scientific knowledge, in particular, analysis, synthesis, specific definition, regulatory,
systemic, etc. which allowed to identify problems of conflict regulation of the moment of

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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ownership of inherited real estate, and to draw conclusions for their elimination. The
analysis of legislation and legal science demonstrated the diversity of opinions in the
civilistic literature and practice on the origin of the right to inherited real estate, the
possibility of including in the inheritance mass the real estate unregistered by the testator
in its lifetime, etc. The method of synthesis helped define the main approaches to
understanding the protection of inheritance rights in the Ukrainian private law doctrine.
The methodological base helped identify the basic concepts related to the protection of
inheritance rights, and a hermeneutic interpretation of the rules of inheritance law was
carried out to clarify the possibility of applying specific rules of law to solve problems
associated with contradictions in civil legislation regarding the emergence of property
rights to inheritance.

A theoretical and retrospective analysis of scientific articles of leading civilists on
the issues of inheritance law and property rights was conducted. This allowed to trace the
evolution of approaches to the definition and interpretation of ways to protect inheritance
rights. Legislative acts, in particular the Civil Code of Ukraine and the Law of Ukraine
"On State Registration of Real Property Rights and Encumbrances™!. were analysed with
the help of the regulatory approach. Some articles concerning the definition of the right
to protection of inheritance rights and ways of their protection are analysed. Much
attention is paid to the analysis of the legal positions of the Supreme Court, which on
particular examples allowed to describe the ways of protection of inheritance rights in the
Ukrainian judiciary, as well as to highlight the opposite positions of courts in the selected
category of inheritance cases.

2. RESULTS AND DISCUSSION

Book Six of the Civil Code of Ukraine? does not specify particular ways to protect
inheritance rights. However, this does not mean that it is impractical to single them out.
After all, the rights of heirs can be violated not only by other heirs, but also by third
parties, such as creditors, debtors, etc. They must therefore choose an appropriate and
effective way of protection, based on the method of violation and other important
circumstances. The list of such methods of protection can be determined based on
provisions of Article 16 of the Civil Code of Ukraine, considering the specific features of
hereditary relations. Exploring the possible grounds for the protection of civil rights in
inheritance, Professor Z.VV. Romovska, based on the analysis of the Resolution of the
Plenum of the Supreme Court of Ukraine No. 7 dated May 30, 2008 "On Judicial
Practice in Inheritance Cases"? identified 15 requirements to be considered in inheritance
cases, including the establishment of family relations with the testator and establishing
the fact of living with the testator in one family; on establishing the fact of acceptance of
the inheritance; on granting the right to inherit; on recognising the will as invalid; on

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15; Law of Ukraine No 1127 “On state registration of real rights

to real estate and their encumbrances”. (2020, May). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF#Text
2 lbidem, 2003.

3 Resolution of the Plenum of the Supreme Court of Ukraine No 7 “On Judicial Practice in Inheritance
Cases”. (2008, May). Retrieved from https://zakon.rada.gov.ua/laws/show/v0007700-08#Text
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compulsory execution of the will; on the division (redistribution) of inheritance; on
granting an additional term for acceptance of inheritance; on making changes to the
certificate of the right to inheritance or declaring it invalid; etc. [16].

At the same time, neither the Civil Code of Ukraine!, nor the above list of
requirements that may be the subject of court proceedings does not apply the concept of
"methods of protection of ownership of inherited property”, "methods of protection of
inheritance rights”. As noted by some scholars, not all requirements in this list can be
considered as ways to protect subjective rights, as some of them are aimed only at
creating the preconditions for further protection of the right, and the list is not
exhaustive [2]. Accordingly, it was proposed to consider as such the claims for removal
from the right to inherit by law, the recognition of property rights by inheritance, the
determination of shares in the inheritance [3; 17].

As prescribed by the provisions of Article 1268 of the Civil Code of Ukraine, for
the heirs who accepted the inheritance, the right of ownership arises at the time of
opening the inheritance, regardless of the time of its acceptance, and therefore there is
uncertainty in the legal regime of inherited property from the time of opening the
inheritance to the time of its acceptance. Therefore, all claims of heirs to the inheritance
in the case of recourse to the court in a period of such uncertainty are aimed not at
protecting ownership, but at protecting property rights, which should be carried out
mainly by a system of special methods and sanctions of inheritance law, and after
acceptance of the inheritance (including by receiving the certificate of the right to
inheritance) — mainly by the general ways and the sanctions stipulated by Article 16 of
the Civil Code of Ukraine, as well as the rules of Chapter 29 of the same. It is impossible
to agree with the position of L.V. Kozlovskaya that when opening the inheritance, the
heirs may require recognition of ownership and allocation of shares in kind, and therefore
in such situations do not apply the rules of acceptance of the inheritance [3]. Such claims
are possible only after the heirs accept the inheritance, because in the period from the
opening of the inheritance to the moment of its acceptance, they can not be considered
OwWners.

It is also impossible to unconditionally agree with the position of E.O. Ryabokon,
who argues that the proivision of Part 5 Article 1268 of the Civil Code establishes the
retroactive legal force of the transaction of acceptance of the inheritance [17]. Firstly, the
application for acceptance of the inheritance indicates the date of its submission, and not
the moment of opening the inheritance. Secondly, it may not be about giving retroactive
effect to the deed of acceptance of the inheritance (because for some categories of heirs it
is accepted automatically, so it does not contain all the necessary features of the deed, but
constitutes a legal fact), but about giving retroactive effect to the title document (the
certificate on acceptance of inheritance). Therewith, there is no provision in any
regulation that governs the state registration of real rights to immovable property, which
would make provision for the indication of the moment of acquisition of property rights
by the heir on the date of opening the inheritance. There is no similar reservation in the
certificate of the right to inheritance. Therefore, despite the exclusion from the Civil

! Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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Code of Ukraine of Article 1299 of the Civil Code, which stipulated a special moment of
ownership of real estate by the heir — from the moment of state registration of this
property, in fact, it can be argued that this property still applies to real estate. This fact is
also confirmed by other circumstances — neither in fact nor legally, the heir cannot
dispose of the inherited property until the state registration of ownership of real estate.
Furthermore, the heir may change their mind and refuse to accept the inheritance,
therefore it will not be appropriate to consider them the owner of the inheritance. The
Law of Ukraine "On state registration of real rights to immovable property and their
encumbrances"?, also fails to solve this issue and, in accordance with its Article 3, "real
rights to immovable property and their encumbrances, which are subject to state
registration in accordance with this Law, arise from the moment of such registration™.
Therefore, in fact, despite the provision of Part 5 Article 1268, this law establishes
another moment of origin of the property right to the inherited real estate. This problem
can be solved by harmonising the provisions of Article 3 of the Law "On state
registration...." with the provisions of Part 5 Article 1268 of the Civil Code of Ukraine.
Furthermore, it will help to solve this problem and indicate the time of ownership of the
inherited property in the certificate of inheritance.

That is, it can be argued that the legislator presumes the emergence of ownership of
immovable (and movable) property from the heir. Therewith, in respect of immovable
property, the heir has the right of ownership in full only from the moment of receipt of
title documents and registration of ownership of the inherited real estate. Ye. O.
Ryabokon most convincingly substantiated the feasibility of the existence of the
provision of Part 5 Article 1268 of the Civil Code on the moment from which the
inheritance belongs to the heir. Thus, in his opinion, in cases where “the hereditary
property passed to unauthorised persons between the moment of opening and the moment
of acceptance of the inheritance, the heir by virtue of this rule acquires the right to claim
this property from someone else's illegal possession, as well as the right to present a
claim for damages caused as a result of illegal possession, use, or disposal of the said
property” [18].

Therefore, a mention should be given to certain restrictions on the heirs in the
choice of methods of protection of inheritance rights due to the lack of the status of the
owner in the period established for the acceptance of the inheritance. This deprives them
of the opportunity to go to court under Article 392 of the Civil Code with a claim for
recognition of ownership of inherited property, as well as claims for recognition of
ownership of the deceased, because with such a claim no one but the owner can go to
court, as evidenced by existing case law [19].

In our opinion, the heirs can protect the inheritance rights by going to court to sue
for the recognition of the property that belonged to the deceased, but was not a part of the
inheritance. However, in court practice, the specific features of recognising the right of
ownership of property by deceased persons are not always considered in lawsuits. Thus,
the Podilskyi District Court of Kyiv by its decision of May 13, 2013 (case No.
2607/12944/12), upheld by the Decision of the Supreme Specialised Court of Ukraine for

! Law of Ukraine No 1127 “On state registration of real rights to real estate and their encumbrances”.
(2020, May). Retrieved from https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF#Text
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Civil and Criminal Cases of January 29, 2014, satisfied the claim of the testator's wife
about exclusion of the former wife of the testator from the number of heirs, as well as the
recognition of property as belonging personally to the deceased [20]. In principle, the
court found a somewhat compromise terminology, because in the claim the plaintiff
requested to recognise the property of the deceased as personal private property.
Satisfaction of the claim in the wording of the plaintiff would lead to incorrect
application of Article 392 of the Civil Code, which gives the owners the right to claim
recognition of property rights. In the present case, the fact that the property belongs to the
deceased at the time of death is not actually recognised, but only confirmed.

In judicial practice, certain errors are made in making decisions when considering
inheritance cases. Thus, courts do not always determine the existence of ownership of the
testator (in particular, do not require title documents, do not verify their validity), and
therefore recognise the ownership of the heir to real estate without a title document
issued to the testator [21]. Notably, the incorrect wording of the claims — for example,
"cancel the will" instead of declaring it invalid; to decide on the issuance of a certificate
of the right to inherit or to oblige the notary office to issue a certificate of inheritance; to
deprive a person of the right to a mandatory share instead of reducing the size of such a
share or removing it from the right to inherit. Also, the courts do not always correctly
establish the circle of heirs and the fact of their acceptance of the inheritance (for
example, at the time of opening the inheritance, the heiress was a minor, but the courts
did not establish which category of succession she belonged to, and whether there were
other heirs; accordingly, they did not check whether she accepted an inheritance based on
Part 4 Article 1268 of the Civil Code in the case of the creditor to the heirs). This is
important for establishing the scope of persons entitled to appeal to court, because
according to the Procedure for the performance of notarial acts by notaries of Ukraine?,
the right to appeal against a notarial action or refusal to execute a notarial act is held by a
person whose rights and interests are related to such actions or acts. Therefore, the
precondition for applying to the court of the heir should be the refusal of the notary to
perform a notarial action, because in the case file there must be a reasoned decision on
the refusal of the notary to perform a notarial action, in particular, refusal to issue a
certificate of inheritance.

Certain features are inherent in the consideration of inheritance disputes related to
the inheritance of real estate, including objects of unfinished construction. Thus, a notary
issues a certificate of the right to inherit property, the ownership of which is subject to
state registration only after the submission of documents certifying the ownership of the
testator to such property. If the inherited property includes immovable property, the
notary receives information from the State Register of Real Rights to Immovable
Property by direct access to it. If the heir does not have the necessary documents for the
issuance of a certificate of inheritance, the notary shall explain the procedure for
resolving this issue in court.

Important for decisions in cases related to the acquisition of the right to
unregistered real estate is the legal position formulated in the decision of the Supreme

! Order of the Ministry of Justice of Ukraine No 296/5 “On the procedure for performing notarial acts by
notaries of Ukraine”. (2012, February). (last amended on July 19, 2020). Retrieved from
https://zakon.rada.gov.ua/laws/show/z0282-12#Text
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Court in case 23523/3522/16-11 of August 14, 2019. Thus, based on the interpretation of
provisions of Article 1268 and 1296 of the Civil Code by the Supreme Court, the
legislator distinguishes between the concepts "the emergence of the right to inherit” and
"the emergence of ownership of immovable property that is part of the inheritance", and
connects the emergence of these property rights with different legal consequences.
Occurrence of the heir's right to inheritance, which is associated with its acceptance as a
property right determines the inclusion of the right to it in the inheritance after the death
of the heir, who did not receive a certificate of inheritance and did not carry out state
registration [22].

Thus, in case the court did not consider the fact that the testator did not comply
with the requirement for proper registration of ownership of the disputed object of
unfinished construction, and this, in the opinion of the court, did not affect their
ownership of this object, as state registration is only a state confirmation of the right that
arose based on the concluded agreement. Therefore, the panel of judges concluded that
the registration service does not establish ownership, in particular, of the object of
unfinished construction, but registers it based on the clearly defined title documents and
the district court erroneously considered that the lack of registration of the object of
unfinished construction deprives the heir of this property after the death of the mother,
therefore the decision is subject to cancellation with the adoption of a new decision to
satisfy the claims [23].

The decision in case No. 638/6703/16-11 is somewhat different, where the decision
of the district court was overturned and the decision of the appellate court on claims for
recognition of property rights by inheritance by the heir was upheld. The district court
noted that the heir (wife) accepted the inheritance in the accordance with the procedure
prescribed by law, but due to the lack of title documents for non-residential premises, it
was deprived of the right to issue it in the manner prescribed by law, therefore the court
concluded that there are grounds for satisfaction of claims. Annulling the decision of the
court of first instance and making a new decision to refuse to satisfy the claims, the
appellate court reasonably assumed that the plaintiffs did not provide the court with
proper and admissible evidence confirming that in their lifetime, the testator registered
the ownership of the disputed non-residential premises in the manner prescribed by law.
Considering the above and guided by the provisions of Part 3 Article 332 of the Civil
Procedural Code of Ukraine!, the panel of judges rejected the appeal and upheld the
decision of the Court of Appeal [24].

One of the most common remedies in hereditary relations is to invalidate the
certificate of inheritance. Thus, in accordance with Article 1301 of the Civil Code of
Ukraine? "certificate of the right to inheritance is rendered invalid by court decision, if it
is established that the person to whom it was issued had no right to inherit, as well as in
other cases established by law". S.Ya. Fursa notes other grounds for recognising the
certificate as invalid: in case of invalidation of the marriage between the spouses and
legal inheritance by the surviving spouse; in case of renunciation of the inheritance [25].

! Civil Procedure Code of Ukraine. (2020, August). Retrieved from
https://zakon.rada.gov.ua/laws/show/1618-15#Text

2 Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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It should be borne in mind that the certificate of inheritance is not a transaction, so to
extend the rules governing the invalidity of transactions to this remedy is incorrect. As
noted in the Generalisations of the Supreme Court of Ukraine "Practice of consideration
of civil cases on invalidation of transactions by courts”, the invalidity of the transaction
must be distinguished from the invalidity of other related legal structures. The authors of
the Generalisations noted that in the Civil Code of Ukraine this term is applied to
invalidation of intellectual property rights (Articles 469, 479, 499); to invalidity of the
prohibition of assignment of the right of monetary claim (Article 1080); to invalidation
of the certificate of the right to inheritance (Article 1301); to invalidity of the right of
claim (Articles 197, 519); to invalidity of the obligation (Articles 198, 548, 565); to
invalidity of the act (Article 882); to invalidity of the check (Article 1102) [26].

According to Article 1301 of the Civil Code of Ukraine, the certificate of the right
to inheritance can be recognized as invalid by the court decision. It is obvious that the
certificate of inheritance has a different legal nature than the transaction. In this regard,
the decision of the Supreme Court of Ukraine of May 14, 2014 "On rendering the
certificate of inheritance and mortgage agreement invalid"! is of some interest. This
Resolution notes that contrary to the requirements of Articles 548, 549 of the Civil Code
of the Ukrainian SSR? the court linked the preservation or loss of the heirs' ownership of
the inherited property with the fact of receiving or not receiving a certificate of
inheritance, while the certificate is only documentary evidence of rights (Article 560 of
the Civil Code of the Ukrainian SSR).

While supporting the overall legal position of the Supreme Court of Ukraine in the
above Resolution, one cannot fail to note a certain underestimation of the legal value of a
certificate of the right to inheritance, which is not an ordinary documentary evidence of
ownership, but should be considered a document of title, securing the presumption of the
legality of its acquisition by the owner of the property right. Such title documents also
include a certificate of ownership, a certificate of ownership of a share in the joint
property of the spouses, a state act on the right of ownership of land. It is important to
emphasise that the recognition of such documents as invalid is carried out, according to
judicial practice, not according to the rules established for transactions, but according to
the rules established by special rules, for example, Article 1301 of the Civil Code of
Ukraine®, which invalidates the certificate of the right to heritage. However, the title of
the above Resolution is somewhat incorrectly worded, as it is worded in such a way that
it may give reason to believe that it is possible to invalidate the certificate of inheritance
and the mortgage agreement under the same rules.

Under certain conditions, in judicial practice, certificates of ownership are also
recognised as invalid, despite the absence of a direct rule about this in the Civil Code of
Ukraine. For example, the decision of the Supreme Court of Ukraine in the panel of

! Resolution of the Supreme Court of Ukraine “On recognising the certificate of inheritance and mortgage
agreement invalid”. (2014, May). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/\VS140184.html

2 Civil Code of the Ukrainian SSR. (1963, July). Retrieved from
https://zakon.rada.gov.ua/laws/show/1540-06#Text

3 Civil Code of Ukraine. (2003, January). (last amended on July 19, 2020). Retrieved from
http://zakonl.rada.gov.ua/laws/show/435-15
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judges of the Commercial Court of Cassation dated April 3, 2018 states that the
certificate of ownership is only a document that formalises the right, but is not a
transaction under which this right arises, changes or terminates, such a certificate does
not give rise to the subject of the relevant right, but only records the fact of its existence.
Therefore, in the opinion of the Supreme Court, since the decision on registration of the
right of ownership is lawfully recognised as invalid, the documents that formalise the
relevant right must be recognised as invalid [27]. A similar legal position is upheld by the
courts in other cases as well [28].

Most of the analysed gaps and contradictions are conditioned by the lack of a
unified approach in civil legislation to determine the moment of ownership, which may
depend, in particular, on the type of property, the basis for its acquisition. Also, the
legislation in the field of inheritance does not actually consider the importance of state
registration of real rights to immovable property, recognising the rules of inheritance law
as special rules, and not vice versa. Therewith, this legislative approach is caused by the
fact that if the heir recognises real estate from the moment of state registration of
property rights, firstly, the heir will acquire ownership of movable property from the
opening of the inheritance, and real estate — from another moment; secondly, there will
be legal uncertainty of the regime of such real estate and its owner from the moment of
opening the inheritance to the moment of state registration of real rights to it. Notably,
these are not all the gaps and contradictions that arise in hereditary relations, at the same
time they can be the subject of separate independent studies. When exercising the right to
protect inheritance rights by the heirs of rights, the following should be considered: until
the receipt of a certificate of the right to inheritance, it is not the protection of property
rights that is carried out, because the heirs have not yet acquired the right of ownership,
but the protection of the right to inheritance, by which they can acquire the right of
ownership of the inheritance property, and after receiving such a certificate — according
to the rules established for the protection of property rights.

There are certain restrictions on the heirs in the choice of methods of protection of
inheritance rights due to the lack of them in the period established for the acceptance of
the inheritance, the status of the owner. This deprives them of the opportunity to appeal
to court under Article 392 of the Civil Code with a claim for recognition of ownership of
inherited property, as well as claims for recognition of ownership of the deceased,
because with such a claim no one but the owner can appeal to court.

An incorrect wording of the plaintiffs' claims is particularly noted — "cancel the
will" instead of declaring it invalid; "resolve the issue of issuing a certificate of
inheritance” instead of obliging the notary office to issue a certificate of inheritance;
"deprive a person of the right to a mandatory share™ instead of reducing the size of such a
share or removing it from the right to inherit.

Opposing legal positions in cases of inclusion in the inheritance of the testator's
ownership of immovable property during their lifetime are investigated: in some cases
the courts recognise the right to inherit such real estate, arguing only the legal
confirmation of state registration of property rights and the presumption of legality; in
other cases, which have more convincing arguments, deny the heirs the inclusion of such
property in the inheritance and do not recognise the heirs' ownership of such property.

Specific features of invalidation of certificates of the right to inheritance and
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certificates of the right of ownership are investigated.

Other gaps and inconsistencies in civil legislation also require further study. Thus,
the Civil Code of the Ukrainian SSR made provision for the possibility of disposing of
movable property, including funds acquired by the heirs since the opening of the
inheritance on certain grounds, while the current Civil Code of Ukraine does not make
provision for such a possibility. The legislation also does not define the consequences of
disposing of the testator's property until the moment of receipt of the certificate of the
right to inherit, including the misapplication of such property by the heir (heirs). Other
heirs have the right to apply to the court for the return of unjustifiably obtained property
in a conditional claim.

In Article 1281 of the Civil Code defines the term for filing a claim by the creditor
to the heir(s) and the period within which the heirs must notify the creditor(s) of the
testator of their acceptance of the inheritance, while Article 1282 does not stipulate the
period in which the heir(s) must satisfy the claim of the creditor(s), but only states the
need for the heir(s) to satisfy the claim by a single payment. Therefore, the question
arises whether it is possible to extend to these legal relations the provisions of Part 2
Article 530 of the Civil Code of Ukraine, which establish a 7-day grace period for
performance of obligations. It is not uncommon when, upon accepting an inheritance,
discrepancies are found in the characteristics of the real estate that is part of the
inheritance in the title document and in a certificate from the property inventory and
registration authority on the specifications of a real estate object that was not registered
in the state register of real rights to immovable property due to the acquisition of such
property by the testator prior to the moment when such a register was put into operation.
However, so far the judicial practice does not clearly define the method of resolving such
a problem and does not define a particular way to protect the rights and interests of the
heir(s).

CONCLUSIONS

Based on the foregoing, it should be noted that there are gaps in the civil legislation in
the field of protection of inheritance rights. They can be eliminated by the creation of
appropriate legal positions by the Supreme Court of Ukraine, as well as by consolidating
the list of requirements with which the heirs have the right to apply to the court at the
level of decisions of the Plenum of the Supreme Court.

Despite the fact that Art. 1268 of the Civil Code of Ukraine determines the moment
of the emergence of ownership of the heir from the moment they accepts the inheritance,
in fact, the heir is not endowed with all the powers of the owner from that moment. This
is especially true in relation to immovable property, which is part of the inheritance.

The study notes the absence of a unified approach to determining the moment of
emergence of ownership of inherited immovable property in the civil legislation. Thus,
according to the Civil Code of Ukraine, the only moment is determined — the opening of
an inheritance, regardless of the type of property. According to the legislation on state
registration of rights to real estate, such a moment is exclusively the moment of state
registration of real rights. This problem is caused by the exclusion of a provision from
Article 1299 of the Civil Code of Ukraine, which stipulated a special moment for the
emergence of ownership of real estate by the heir — from the moment of state registration
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of this property. The purpose of this exclusion was to unify the moment of acquiring
ownership of such property by the moment of accepting the inheritance. Therewith, the
legislation on registration of rights to real estate has not changed in this part. This
problem can be solved by harmonising the provisions of Article 3 of the Law of Ukraine
"On State Registration..." with the provision of Part 5 Article 1268 of the Civil Code of
Ukraine. Furthermore, it will help to solve such a problem and indicate the moment when
the ownership of the inherited property arises in the certificate of the right to inheritance.

Therefore, the indicated gaps and contradictions, as well as other problems related
to the exercise of the right to inheritance by the heirs and the right to protection in case of
its violation, non-recognition or contestation, which arise during the consideration of
hereditary disputes, may be the subject of a separate scientific study.
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JKapsi, AKUll HA0Ae NEePEUHHY MeOUUHY OONOMO2Y Md 002080pY NPO MeOUuHHe 0OCIY208Y6aHHS.
HACeNeHHs 3a NPO2PamMoi0 MeOUYHUX 2apanmitl, 8UCBIMeHHI ocobiugocmell peaiizayii npasa Ha
6UOIp NIKAPsl, 3YMOGIEHUX OKPECACHUM [HCMPYMEHMAPIEM, d MAKONC GUSGLEHHI JAKYH |
KOHMpOoGep3ill y 3aKoH00aecmei YKpainu, cyoosiil npakxmuyi npu npaso3acmocy8aHHi 6 yii
yapuni. OCHOBHUM MEMOOOM NPU HAYKOBOMY NOWLYKY CIMAE MEMOO GUBYEHHS CYO080I NPAKMUKU,
WO YMONCIUGUB OYIHKY eeKmUeHOCMI npago3acmocy8aHHsl, PiGHs CNPUNIHAMMS 3aKOH00A6CEA
6 Yill Yyapuui HA NPAKmuyi, a MAaKodC GUHAYEHHS HEOOXIOHOCMI YOOCKOHANEHHS NPABO8020
peayntosants. Bucsimueno npobiemui acnekmu nog sa3ami 3 peanizayiero npasa Ha GLibHULL 8UOIp
JKapsl, 30Kpema 3YMOGNEHUX 3AKOHOOAGUUMU 3MIHAMU w000 Meduunoi pegopmu. Posxkpumo
npaeogy cyms Oexiapayii npo eubip nikaps, AKUU HA0AE NEPEUHHY MeOUdHy O0NOMOZ),
3’C08AHO, WO 80HA He € NPABOYUHOM, A OOKYMEHMOM, AKUU 3aC8i04ye peanizayilo npasa Ha
8inbHULl 68UOIp niKaps nepsunHoi nanku. lIpoananizoeano 00208ip npo meouyHe 0OCLY208Y8AHHA
HAceNeHHsl 3a NpoZpamor0 MeOUYHUX 2apaHmiii ma 6CHAHOGNEHO U020 YUBLIbHO-NPAGO8Y
mamepiro. Busnaueno, wo 8iH € 002080poM NPO HAOAHHI NOCAY2 34 OEPHCABHUM 3AMOBNEHHAM,
Wo yK1adaemucs Ha Kopucms mpemix oci6. Taxooic 0ocuioceno 00208ip npo peimbypcayiio, wo
MaKodic € 002080pOM HA KOPUCMb Mpemix 0cib — nayicHmis y 4acmuHi noeHoi abo 4acmrogoi
oniamu GiOnyweHux im Jaikapcokux 3acobis. Ilpoananizogano cy0o8y npakmuxy, wo o0ae
niocmasyu cmeepodICy8amu npo npobaemu 3 Npasopeanizayiclo i npago3acmocy8aHHsIM, ma
3p00OaeHO NPono3uyii 00 YOOCKOHANCHHS YUHMHO20 3aKOHOOABCMEd, 6 MOMY HUCII 6 ACHeKmi
npeomema 002080py 3a NPOSPAMOIO MeOUYHUX 2apanmill. «3aKonHe CNOOIBAHHIY, WO BUHUKAE 8
JIOOUHU NPU HAABHOCTI HOPMAMUBHUX 2apanmill, nepedy8ae ni0 KOHGEHYIUHUM 3AXUCHOM, WO
imocmpyemuvcs €6poneicokum cyooM 3 npag mOOUHU V pileHHsAX, a O 3MIHU napaouemu
30iticHenHs  HeoOXxioni  mpancghopmayii  3axonooaécmea.  Ilpakmuune 3HAYEHHSA  YbO2O
00CNIOMNCEHHS NONA2AE 8 AKMUBI3AYIT HAYKOBOI PO3GIOKU 8 YbOMY HANPAMI, 8 YOOCKOHANEHHI
npago8o2o pezynioBants Yux HOBEAbHUX TOPUOUYHUX KOHCMPYKYIU, onmumizayii npasopeanizayii
ma npaso3acmocy8ants 8 OKpecieHil YUSIIICMUYHIL NIOWUHI.

KarouoBi ciioBa: jeknapaitis, JOTOBip Mpo MeAWYHE OOCIYyroBYBaHHS, MPaBO HAa MEIHYHY
JIOTIOMOT'Y, MEIMYHI [TOCIIYTH, MiJIbIOBE MPUAOAHHS JIIKIB.
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MODERN CIVILISTIC INSTRUMENTS OF MEDICAL REFORM:
ISSUES OF LAW IMPLEMENTATION AND LAW ENFORCEMENT

Abstract. The study of the latest civilistic instruments of medical reform is conditioned by its
purpose, which is to clarify the legal nature of the declaration of choice of primary care
physician and the contract for medical care under the programme of medical guarantees,
highlighting the specific features of the right to choose a doctor, conditioned by the outlined tolls,
as well as identifying gaps and controversies in the legislation of Ukraine and judicial practice in
law enforcement in this area. The main method of the study was the method of studying judicial
practice, which allowed to assess the effectiveness of law enforcement, the level of perception of
legislation in this area in practice, as well as to determine the necessity of improving the legal
regulation. The study highlights the problematic aspects related to the exercise of the right to free
choice of a doctor, in particular due to legislative changes regarding medical reform. The legal
essence of the declaration on the choice of a primary care physician has been covered. The study
clarifies that it is not a transaction, but a document certifying the exercise of the right to freely
choose a primary care physician. The contract on medical care of the population under the
programme of medical guarantees is analysed and its civil law matter is established. It is
determined that it is a contract for the provision of services under the public procurement,
concluded for the benefit of third parties. The reimbursement agreement was also investigated,
which is also an agreement in favour of third parties — patients in terms of full or partial payment
for their medicines. The judicial practice is analysed, which gives grounds to assert the problems
with enforcement and administration of law, and proposals are made to improve the current
legislation, including in the aspect of the subject of the contract under the programme of medical
guarantees. The "legitimate expectation” that arises in a person in the presence of regulatory
guarantees is under conventional protection, as illustrated by the European Court of Human
Rights in its decisions, and to change the paradigm of implementation requires a transformation
of legislation. The practical significance of this study is to intensify scientific intelligence in this
direction, to improve the legal regulation of these innovative legal constructions, to optimise the
enforcement and administration of law in the outlined civilistic plane.

Keywords: declaration, contract on medical care, the right to medical care, medical services,
preferential purchase of medicines.

INTRODUCTION

With the adoption of the Law of Ukraine No. 2168-VIII "On State Financial Guarantees
of Medical Care" dated 19.10.2017 (hereinafter referred to as the Law No. 2168-VIIl),
which is considered to have initiated medical reform in Ukraine, the latest tools that
affect both the exercise of a constitutional human right to health care, medical aid and
medical insurance, which is guaranteed in Article 49 of the Fundamental Law of the
state, and the personal intangible right to medical care, enshrined in Article 284 of the
Civil Code of Ukraine. The civilistic arsenal has been replenished with such basic tools
as a declaration on the choice of a doctor who provides primary care (hereinafter referred
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to as "the Declaration™) and an contract on medical care for the population under the
medical guarantee programme (hereinafter referred to as "the Contract under the medical
guarantee programme").

The relevance of these legal constructions for discussion by scholars and
practitioners is significant in view of many factors, including: 1) medical reform is being
reviewed for constitutionality in the Constitutional Court of Ukraine within the
framework of proceedings on the constitutional petition of 59 people's deputies of
Ukraine on the compliance (constitutionality) of the Law No. 2168-VIII with
Constitution of Ukraine; 2) the scientific search launched in 2018 with regard to
innovative documents at the level of thesis work currently remains at the initial stage of
the study, because there are no new studies on those issues; 3) the discussion on the
Declaration and the Contract under the medical guarantee programme went beyond being
purely scientific, is already illustrated in judicial practice, the analysis of which shows
both regulatory controversies and theoretical gaps in these issues. Some aspects of this
issue were studied by H. Myronova in the monograph "Modernisation of civil legislation
in medical care: theoretical principles and practice of implementation™ [1], H. Haro and
O. Bobak — in a research-to-practice publication [2]. In the monographic study, H.
Myronova addresses only the indirect analysis of the content of the Declaration, namely,
clarifies the specific features of the status of the patient's trustee, which is indicated in
this document. The researcher identifies the problem of uncertainty of the status of a new
subject of legal relations and concludes that the patient's trustee acts based on a contract
of voluntary representation on the basis of the relevant articles of the Civil Code of
Ukraine and international legal standards recognised by Ukraine, which are applicable to
the regulation of relations on voluntary representation of a person in the field of decision-
making on treatment and medical care [1]. The authors H. Haro and O. Bobak cover the
basic algorithms for concluding the Declaration without addressing its legal essence.
Foreign publications contain many articles that cover issues of medical care and
contractual constructions in this area, including the work of such scientists as:
H.V. Kolisnykova [3], R. lunes [4], N.S. Vasilevskaya [5], V.Yu. Mammadova [6],
Yu. Baulin [7], S. Shishido [8], T. Zhang [9], C. Pardo [10], M.Z. Abesalashvili [11],
S. Grant [12], E. Freidson [13]. Gaps in the doctrinal basis are already felt in law
enforcement, and therefore, the effectiveness of human rights protection raises doubts.
This study continues the scientific monologue with the hope of further constructive
dialogues that will be capable of developing a proper doctrinal foundation for practice,
including judicial.

The purpose of the study is to clarify the legal nature of the Declaration and the
Contract under the medical guarantee programme, to highlight the features of the right to
choose a doctor due to the latest tools, as well as identify gaps and controversies in
Ukrainian law and judicial practice upon the administration of law in this subject area.
Achieving the scientific purpose is possible by performing the following tasks: 1) to
disclose the exercise of personal non-property right to free choice of a doctor, which has
undergone significant transformations due to medical reform and inconsistency of
regulations; 2) to establish the legal nature of the Declaration and the problems of legal
understanding in the application of legislative provisions, which creates a violation of the
patient's rights; 3) to highlight the new contractual constructions in the field of medical
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care and to show the legislative dissonances and problems of judicial practice with
conventional inclusions through the lens of the decision of the European Court of Human
Rights (hereinafter referred to as "the ECHR").

1. MATERIALS AND METHODS

The methodology of this study is determined by its purpose, objectives and is to highlight
the development of legal structures of medical reform, identify features of the latest tools
to establish their civilistic matter and place in the civilistic arsenal, which was carried out
by means of analysis and interpretation of legal provisions and through the lens of legal
science. The scientific study used general scientific methods, primarily dialectical, which
occupied a prominent place in the study of modern civil tools, serving to clarify the
development of these structures, the development of the author's position on the need to
improve their civil regulation and proposals to achieve these goals; methods of analysis
and synthesis were the key to distinguishing the features of the analysed legal
constructions, the development of conclusions; system method — to clarify the place of
the Declaration and the Contract under the medical guarantee programme among the civil
law categories. In the process of study, special legal methods were used: Aristotelian — to
analyse the internal construction of legal provisions; the method of studying legal
practice — for the analysis and generalisation of law enforcement practice and the method
of interpreting the law — for clarifying the content of the relevant legal provisions. The
theoretical basis is practically absent, because scholars have not studied the problems of
the outlined innovative tools in practice, have not developed a sufficient scientific
foundation that would serve to optimise the enforcement and administration of law and
be the basis for prevention of human rights violations in healthcare. For the first time, the
Declaration and the Contract under the medical guarantee programme were scrutinised in
the monograph [14] of the author of this study, although despite the urgency and demand
of time, it failed to enter the scope of scientific dialogue. This study is a logical
continuation of the scientific author's search to catalyse the attention of scholars to the
issue, as well as to be useful for practitioners who solve complex issues in both medical
and legal practices almost every day.

The legal framework of the study comprises the provisions of the Civil Code of
Ukraine?!, several other laws of Ukraine, including Law No. 2168-VIII?, the Law of
Ukraine "Fundamentals of the legislation of Ukraine on healthcare" (hereinafter referred
to as "the Fundamentals")®. The subject of the analysis also included sublegislative
regulations that "implement" medical reform in practice, detailing legislative provisions.
The Resolution of the Cabinet of Ministers of Ukraine No. 410 "On some issues of
agreements on medical care under the programme of medical guarantees" dated

1 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15#Text

2 | aw of UkraineNo 2168-VIII “On state financial guarantees of medical care”. (2017, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/2168-19#Text

3 Law of Ukraine No 2801-XIl “Fundamentals of the legislation of Ukraine on health care”. (1992,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/2801-12#Text
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25.04.2018 (hereinafter referred to as "the Resolution No. 410")%, the Resolution of the
Cabinet of Ministers of Ukraine No. 136 "Some issues regarding reimbursement
agreements" dated 27.02.2019 (hereinafter referred to as "the Resolution No. 136")?, the
Order of the Ministry of Health of Ukraine No. 503 "On approval of the Procedure for
selection of a doctor who provides primary care and the form of declaration on the choice
of a doctor who provides primary care" dated 19.03.2018 (hereinafter referred to as "the
Order No. 503")%. were also thoroughly studied. The empirical basis of the study
included the national judicial practice, namely the decisions adopted in civil and
administrative proceedings, as well as the legal positions of the ECHR.

2. RESULTS AND DISCUSSION

The study will cover the specific features of exercising the right to free choice of a
doctor, which was influenced by Law No. 2168-VIII, introducing, in particular, the
Declaration. Part 2 Article 284 of the Civil Code of Ukraine* stipulates that an individual
who has reached the age of 14 and who has applied for medical care has the right to
choose a doctor and choose treatment methods in accordance with the latter's
recommendations.

The exercise of the right to free choice of physician is fraught with numerous
statutory dissonances. In accordance with paragraph "d" of Article 6, Part 1 Article 38 of
the Fundamentals®, Part 2 Article 284 of the Civil Code of Ukraine, the patient has the
right to freely choose a doctor if the latter can offer their services. Paragraph 3 Part 1
Article 6 of the Law No. 2168-V111® enshrines the patient's right to choose a doctor in
accordance with the procedure prescribed by law. According to Article 9 of the Law No.
2168-VIII, in case of need for medical services and medicines under the medical
guarantee programme, the patient or their legal representative exercises their right to
choose a doctor by submitting a Declaration to the medical service provider. The
provision of medical services and medicines under the programme of medical guarantees
related to secondary, tertiary, palliative care and medical rehabilitation is carried out
under the direction of a primary care physician or a physician in accordance with the
procedure prescribed by law, except cases when a doctor's referral is not required
according to the legislation.

! Resolution of the Cabinet of Ministers of Ukraine No 410 “On some issues of agreements on medical
care under the program of medical guarantees”. (2018, April 25). Retrieved from
https://zakon.rada.gov.ua/laws/show/410-2018-%D0%BF#Text

2 Resolution of the Cabinet of Ministers of Ukraine No 135 “Some issues of reimbursement of medicines”.
(2019, February). Retrieved from https://zakon.rada.gov.ua/laws/show/135-2019-%D0%BF#Text

3 Order of the Ministry of Health No 503 “On approval of the Procedure for selection of a doctor who
provides primary care and the form of declaration on the selection of a doctor who provides primary care”.
(2018, March). Retrieved from https://zakon.rada.gov.ua/laws/show/z0347-18#Text

4 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15#Text

> Law of Ukraine No 2801-XII “Fundamentals of the legislation of Ukraine on health care”. (1992,
November). Retrieved from https://zakon.rada.gov.ua/laws/show/2801-12#Text

6 Law of Ukraine No 2168-VIII “On state financial guarantees of medical care”. (2017, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/2168-19#Text
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Article 35-1 of the Fundamentals establishes the general procedure for choosing a
family doctor, the details of which are in the sub-legislative act of the Ministry of Health
of Ukraine, namely the Order No. 503!, At the secondary and tertiary levels of medical
care, there is no free choice of doctor, as it is stated that the attending physician for
secondary or tertiary care in a healthcare institution that provides such care is determined
by the head of this institution or a person authorised to take the corresponding decisions
(Articles 35-2, 35-3 of the Fundamentals). However, Part 2 Article 34 of the
Fundamentals guarantees the patient's right to demand a change of doctor.

Provision of medical care to patients at the secondary level is carried out: 1) under
the direction of the attending physician for the provision of primary care; 2) at the
direction of the attending physician of the healthcare institution that provides secondary
(specialised) or tertiary (highly specialised) medical care; 3) without referral is provided
to patients who have applied to: a) obstetrician-gynaecologist; b) dentist; c) a
paediatrician; d) patients with chronic diseases who are registered at the dispensary in this
healthcare institution; €) patients who are in an emergency.

Similarly, Article 35-3 of the Fundamentals establishes the conditions for the level
of tertiary care. Tertiary care is provided to patients: 1) at the direction of the attending
physician for the provision of primary or secondary (specialised) medical care; 2) at the
direction of a healthcare institution that provides primary, secondary (specialised) or
tertiary (highly specialised) medical care, including other specialisation; 3) without
referral is provided: a) to patients with chronic diseases who are registered at the
dispensary in the relevant highly specialised multidisciplinary or single-profile healthcare
institution; b) patients who are in an emergency.

Thus, the patient's ability is regulated within one legislative document — the
Fundamentals, but there is a regulatory diversity in approaches: on the one hand, the
patient can choose any doctor, but, on the other hand — the choice is full of obstacles.
Such statutory conflict creates the need to resolve it through the lens of the letter of the
Ministry of Justice of Ukraine No. 758-0-2-08-19 "On the practice of applying the law in
case of conflict” dated 26.12.20082 in favour of a special provision. Finding out which of
the provisions is special, the study addresses the fact that Articles 6 and 38 of the
Fundamentals concern precisely the rights of the patient, while Articles 35-1 through 35-
3 of the Fundamentals concern the procedure for providing medical care of various types.
Thus, there is reason to believe that in case of internal conflicts of provisions, those
concerning the rights of the patient will be special. Such internal legal disputes should be
eliminated by amending the Fundamentals and choosing a single model to regulate the
exercise of the right to free choice of physician.

The aggravation of statutory dissonances is conditioned by the adoption of the
Order of the Ministry of Health of Ukraine No. 586 "On approval of the Procedure for
referring patients to healthcare institutions and individuals-entrepreneurs who have

! Order of the Ministry of Health No 503 “On approval of the Procedure for selection of a doctor who
provides primary care and the form of declaration on the selection of a doctor who provides primary care”.
(2018, March). Retrieved from https://zakon.rada.gov.ua/laws/show/z0347-18#Text

2 | etter of the Ministry of Justice of Ukraine No 758-0-2-08-19 “On the practice of applying the law in
case of conflict”. (2008, December). Retrieved from https://zakon.rada.gov.ua/laws/show/v0758323-
08#Text
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received a license to conduct business in medical practice and provide medical care"
dated 28.02. 2020 (hereinafter referred to as "the Order No. 586"). The patient will be
provided with medical services in an outpatient or inpatient setting, medical services
provided by field teams, laboratory, instrumental or functional studies only through the
referral. The initiator of the referral is the primary care physician on the choice of whom
the patient has submitted a relevant declaration in accordance with the law, or another
attending physician of the patient who decides on the referral. Item 4 Section | of the
Order approved by the Order no. 586 expands the specialties of doctors whose care
patients can seek without referral when receiving secondary medical care, namely: a) an
obstetrician-gynaecologist; b) a psychiatrist; ¢) a narcologist; d) a dentist; e) a
paediatrician; e) a tuberculosis specialist. Wording of Part 9 Article 35-2 of the
Fundamentals gives grounds to claim an exclusive list of medical specialties, which
should not be detailed in the sub-legislative act, but the legislator has chosen the path of
an expansionary approach and the definition of additional specialties. When a patient
applies for medical services, the authorised person of the service provider must, in
particular, agree with the patient on the choice of a doctor or other medical professional
of the business entity who will provide referral services if possible. Therefore, there is
another regulatory barrier "if possible”, which is an evaluative concept and it is unclear
what objective criteria should be followed, keeping in mind the guaranteed personal
inalienable right to medical care with full choice, but in a transformational change — with
the maximum restriction on the volume of sales.

In summary, the Law No. 2168-VIII is special, because it regulates the procedure
for providing medical care at the expense of the State Budget of Ukraine under the
programme of medical guarantees. Therefore, the following conclusions can be drawn:

1) when providing medical care under the programme of medical guarantees, the
patient's right to freely choose a doctor is limited by the choice of a primary care
physician;

2) the choice of a doctor in the provision of other types of medical care under the
programme of medical guarantees is subject to numerous regulatory restrictions, which
does not allow to fully experience the freedom of choice in the exercise of personal non-
property right to medical care;

3) when providing medical care outside the programme, free choice must be
provided based on Articles 6 and 38 of the Fundamentals. However, it is clear that this
does not correlate with Article 24 of the Constitution of Ukraine?: citizens have equal
constitutional rights and freedoms and are equal before the law.

Next, the study analyses the tool for exercising the right to free choice of a doctor —
the Declaration, which serves as the beginning of exercising the right to medical care,
considering it with a projection on judicial practice. The decision of the Melitopol
Municipal and District Court of the Zaporizka Oblast dated 18.12.2019 (case No.

L Order of the Ministry of Health of Ukraine No 586 “On approval of the Procedure for referring patients to
health care institutions and individuals — entrepreneurs who in the manner prescribed by law received a
license to conduct business in medical practice and provide medical care of the appropriate type”. (2020,
February). Retrieved from https://zakon.rada.gov.ua/laws/show/z0235-20#Text

2 Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text
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937/9145/19) [15] ruled as follows: to satisfy the claims of PERSON 1 to the Municipal
Non-Profit Enterprise "Centre of Primary Health Care of Melitopol District Council of
the Zaporizka Oblast”, Terpinnia Outpatient Clinic of General Practice of Family
Medicine, Municipal Non-Commercial Enterprise "Melitopol Central District Hospital"
on the recognition of the actions of the defendants as illegal and its obligation to take
certain actions. To recognise the actions of the Municipal Non-Profit Enterprise "Centre
of Primary Health Care of Melitopol District Council of Zaporizhia Region”, Terpinnia
Outpatient Clinic of General Practice of Family Medicine, Municipal Non-Commercial
Enterprise "Melitopol Central District Hospital” as illegal, which lie in refusing to
provide medical services. To oblige the authorised persons of the Terpinniv Outpatient
Clinic of General Practice of Family Medicine to conclude the agreement with
PERSON_1 on rendering medical services.

The plaintiff PERSON_1 substantiated his claims by the fact that since 2018, he
applied to the local hospital with a proposal to enter into a contract with a therapist four
times, but was denied, and he is an elderly man who underwent heart surgery and
amputation of his left arm. The therapist PERSON_2 explained that she refused to sign a
contract with him not during, but after she and her colleagues entered into contracts with
other patients (author's note — please note that this refers to the Declaration, which is
incorrectly interpreted herein as a contract) when doctors began to deny patients
medical care. The plaintiff stated that he could not come to the doctor and receive
therapeutic services.

Furthermore, the plaintiff noted that on May 27, 2016 at 1:30 p.m. he came to the
district hospital to visit the dentist. However, the dentist refused to see him because the
plaintiff had not previously made an appointment with a doctor, although there were no
patients in the dentist's office. The plaintiff stated that he did not have a landline phone to
make an appointment with a doctor, and it was expensive for him to call from a mobile to
a landline phone. By his refusal, the doctor caused material damage to the plaintiff
because he had spent money on this trip. As a result, the medical staff of the Central
District Hospital once again ignored the right of citizens stipulated in Article 49 of the
Constitution of Ukraine.

In court proceeding, the representative of the defendant of Municipal Non-
Commercial Enterprise "Melitopol Central District Hospital” objected to the claim,
considering it unfounded and groundless. She noted that PERSON_1 applied to the
dentist's office on 27.05.2019, but after working hours, at 2:40 p.m. He was informed
about the work schedule of the dentist and was recommended to contact the standby
dentist at "Melitopol City Dental Clinic" under the Melitopol City Council of the
Zaporizka Oblast, or on 28.05.2019 to Municipal Non-Commercial Enterprise "Melitopol
Central District Hospital™ under the Melitopol District Council for medical care. He was
not deprived of the right to medical care. The hospital did not render services to the
plaintiff, and the plaintiff was only informed about the work schedule of the dentist and
was recommended to contact the standby dentist. The representative of the defendant
requested the court to deny the plaintiff in satisfaction of the claims in full.

Representative of the defendant of the Municipal Non-Profit Enterprise "Centre of
Primary Health Care of Melitopol District Council of the Zaporizka Oblast", the
structural unit of which is Terpinnia Outpatient Clinic of General Practice of Family
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Medicine — V. V. Soroka at the hearing against the claim objected, explained that the
plaintiff was denied a declaration for primary care, because the doctors available in the
clinic have already made the optimal number of declarations. The optimal number of
persons with whom doctors of general practice of family medicine can conclude
Declarations is 1,800 people per one general practitioner-family doctor, 2,000 people per
one doctor-therapist. According to the staff list of Municipal Non-Profit Enterprise
"Centre of Primary Health Care of Melitopol District Council of the Zaporizka Oblast” in
the outpatient clinic of general practice of family medicine of the Terpinnia Village work
three family doctors. At the time of the inspections at the request of the plaintiff, i.e. on
08.05.2019, it was established that all doctors of the Terpinnia Outpatient Clinic of
General Practice of Family Medicine have concluded the optimal number of
Declarations, in the amount of over 1,800 per doctor and therefore are incapable of
concluding a declaration with the plaintiff.

Having comprehensively analysed the circumstances in their entirety, having
assessed the evidence gathered in the case, the court, proceeding from its internal
conviction, which is based on a full, objective, and comprehensive clarification of the
circumstances of the case, considered that the actions of the defendants, which lay in
refusing to provide PERSON_1 with therapeutic and dental services are illegal.
Furthermore, according to the medical report of Terpinnia Outpatient Clinic of General
Practice of Family Medicine dated 30.09.2014, the plaintiff is a person with a disability,
can move in the surrounding area near the house where he resides in the Terpinnia
Village, and the conclusion of a contract for primary care (author's note — again, please
note that this is a Declaration, which does not constitute a transaction) with doctors of
outpatient clinics of general practice of family medicine in the villages of Semenivka,
Astrakhanka, Myrne urban-type settlement, Myrne village, Polianivka village,
Novopylypivka village will create inconvenience to the plaintiff and lead to a violation of
his rights and freedoms guaranteed by the Constitution of Ukraine (author's note — and,
admittedly, personal non-property right to medical care, prescribed in Article 284 of the
Civil Code of Ukraine).

The court obliged the authorised persons of Terpinnia Outpatient Clinic of General
Practice of Family Medicine to enter into a contract with PERSON 1 on the provision of
medical services, and satisfied the claims of PERSON _1 as legal and reasonable.

The given decision testifies to numerous problems with the enforcement and
administration of law, namely: a) the decision should not be about the contract for the
provision of medical services, but the Declaration, which will allow the patient to receive
primary care, and if necessary, under the direction of a primary care physician — other
types of medical care. It appears that the court incorrectly defined the legal nature of the
Declaration by obliging the healthcare institution to enter into a contract; b) incorrectly
chosen method of protection of the plaintiff's right. According to Item 5 Section 3 of the
Order of a choice of the doctor providing primary medical care, and the form of the
declaration on the choice of the doctor providing primary medical care approved by the
Order No. 503, primary care providers are prohibited from refusing to accept the
Declaration and keep the patient, in particular based on the patient's chronic disease, age,
sex, social status, financial status, registered place of residence, etc. However, the patient
must take into account that they have the right to choose a doctor who provides primary
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care, provided that the number of patients who have already chosen such a doctor in
accordance with the Procedure does not exceed the optimal practice (paragraph 2 Section
2 of the Order). Therefore, considering that the patient's application for the Declaration
was timely, but was wrongly denied, the court should have ordered the adoption of the
Declaration, which would therefore serve to provide medical care to the patient.

In continuation of this case, the decision of the Novokakhovka City Court of the
Khersonska Oblast dated 01.06.2020 (case No. 661/557/20) deserves attention [16],
which fully satisfied the claims of PERSON_2 to the Municipal Non-Commercial
Enterprise "Centre of Primary Healthcare of the City of Nova Kakhovka™ under the
Novokakhovka City Council regarding the cancellation of the order on disciplinary
punishment. The reason for disciplinary action, according to the employer, was a
misdemeanour, namely not accepting the patient for admission. The plaintiff stated that
this patient was examined by him as a physician on November 13, 2019, as evidenced by
the record of her examination, and based on recommendations for discharge from the
infectious diseases department and infectious disease specialist of the Infectious Diseases
Office, was sent for consultation to a neurologist Central City Hospital of the Nova
Kakhovka city. The plaintiff also noted that the patient PERSON_6 concluded the
Declaration with another physician who was at work. The parties in the case did not deny
the fact that PERSON_6 voluntarily concluded the Declaration with another doctor-
therapist and on 13.11.2019, the registry staff, for unknown reasons, registered him for
an appointment with a doctor-therapist PERSON_2, who also holds the position of head
of the Outpatient Clinic No. 2 under the Hospital.

Notably, in accordance with Item 3 Section 2 of the Procedure approved by Order
No. 503, during the period of temporary absence of the doctor chosen by the patient, due
to leave or other circumstances that make it temporarily impossible to receive patients by
a doctor, the patient has the right to receive medical services from another doctor of the
same primary care provider without new Declaration. In view of the circumstances of the
case and national law, the court in this case correctly established the absence of a
disciplinary offence in the actions of PERSON_2.

Judicial practice gives grounds to dwell once more on the clarity of the legislation
and the proper theoretical substantiation of new legal constructions. According to Order
No. 503, declaration means a document confirming the will of the patient (their legal
representative) to choose a doctor who will provide them with primary care. In the
Operational Manual of the Ministry of Health of Ukraine "How to organise the system of
primary healthcare at the local level” [17] the Declaration means the statement of the
patient (their legal representative), which confirms the patient's will to choose a doctor
who will provide primary care. Declaration form approved by Order No. 503 has already
undergone regulatory changes and updates, and therefore, its legal essence has changed.
Therefore, the Declaration is not legal in nature.

Analysis of Article 202 of the Civil Code of Ukraine, Law No. 2168-VIII and
Order No. 503 suggests several conclusions about the legal nature of the Declaration:

1) the change in the regulations of the Declaration affected the change of its legal
nature: from a unilateral transaction in the original version (which creates obligations not
only for the person who committed it, i.e. an individual, but also for other persons, in
particular, for the health care provider, the National Health Service of Ukraine) in the
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action of an individual (statement on the will of an individual of the choice of the doctor
who provides primary care) in the current wording;

2) the declaration serves the emergence of new legal relations on another basis —
the Contract under the medical guarantee programme;

3) it appears that the applicant is indicated incorrectly in the Declaration, namely as
a patient. According to Article 3 of the Fundamentals, a patient is an individual who has
sought and/or is receiving such care. The declaration does not give rise to legal relations
in the field of medical care, an individual who applies to a healthcare provider does not
do so for the purpose of receiving medical care, therefore, to mark the applicant as a
patient is incorrect. The provision of Part 2 Article 9 of Law No. 2168-VIII is similarly
incorrectly worded. An individual will become a patient only if they apply, for example,
for primary care to a healthcare provider;

4) the declaration has a double legal meaning:

a) certifies the exercise of the right to freely choose a doctor (although an
individual is not yet a patient);

b) is a legal fact that confirms the emergence of a natural person's status as a third
party pursuant to the Contract under the medical guarantee programme;

5) the declaration is an element (legal fact) of the legal structure, which gives rise
to legal relations in the field of medical care.

Another instrument generated by medical reform, which affects the exercise of
personal non-property right to medical care, is the Contract under the medical guarantee
programme, which is concluded for the benefit of third parties. The concept of this
Contract was introduced into the legislative plane by Law No. 2168-VIII and detailed in
Resolution No. 410%. The parties to the Contract under the medical guarantee programme
are the provider of medical services (healthcare institutions and individuals-entrepreneurs
engaged in economic activities in medical practice) and the Authorised body (central
executive body that implements the national policy in the field of public financial
guarantees of medical care — the National Health Service of Ukraine). The Contract
under the medical guarantee programme can be concluded either in writing or in
electronic form. A patient who requires the provision of medical services or medicines
under the medical guarantee programme, or their legal representative, applies to the
medical service provider and submits a Declaration.

The analysis of regulations and doctrinal sources suggests the following: a) the
Contract under the medical guarantee programme by nature is a contract for the provision
of services; b) according to the principle of dichotomy, this contract consists of two parts:
1) in the part "customer — provider”, it is a contract for the provision of services under
public procurement; 2) in terms of rendering medical services by the provider to the
patient, it is a contract for the benefit of third parties. This position, in particular, received
regulatory confirmation in Article 8 of the Law 2168-VIII and item 13 of the Standard
form of the Agreement on medical service of the population under the medical guarantee
programme approved by the Resolution No. 410.

We believe that the Contract under the medical guarantee programme is civil in

! Resolution of the Cabinet of Ministers of Ukraine No 410 “On some issues of agreements on medical

care under the program of medical guarantees”. (2018, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/410-2018-%D0%BF#Text
°
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nature and is described by the following features: a) the parties to the agreement are
equal participants in the contractual relations with a statutorily defined scope of rights
and obligations; b) the purpose of entering into these contractual relations is to meet the
state needs related to medical care, because everyone has a natural inalienable and
inviolable right to medical care. The state need is formed based on the programme of the
state guarantees of medical service of the population; c) payment for medical services
provided under the contract will be made at the expense of the State Budget of Ukraine
based on budget legislation, which does not affect the civil nature of the obligations of
the parties under the contract (Parts 4-5 Article 18 of the Fundamentals); d) to become a
contractor under a healthcare contract, the business entity must comply with regulatory
requirements, in particular register in the electronic healthcare system, also register its
medical staff, and the customer has no right to refuse to enter into a contract in case of
compliance with them and provide relevant medical services (within the medical
guarantee programme).

According to Article 8 of Law 2168-VIII, the subject of the agreement on medical
care is medical services and medicines under the medical guarantee programme, and in
Resolution No. 410 — medical services only. Therefore, the logical question arises: how
does the legislator see the practical aspect of purchasing medicines within the medical
guarantee programme? It is necessary to introduce changes to the standard form of the
contract, because Resolution No. 410 contains a double mention of medicines
(subparagraph 6 of paragraph 19, paragraph 24-1 of the Standard form of the Contract
under the medical guarantees programme)), and therefore, the broad wording of the
subject is problematic considering the nature of the contract.

Article 9 of Law No. 2168-VIII stipulates that in case of need for medical services
and medicines under the medical guarantee programme, the patient (their legal
representative) applies to the provider of medical services in accordance with the
procedure prescribed by law. The procedure for reimbursement of medicinal products
under the medical guarantee programme for the relevant year, the standard form of the
reimbursement agreement, the procedure for its conclusion, changes and termination
shall be approved by the Cabinet of Ministers of Ukraine.

To date, a Standard Form of Reimbursement Agreement has been developed and
approved by Resolution No. 136!, and also the regulations of reimbursement of
medicines are defined based on the Resolution of the Cabinet of Ministers of Ukraine No.
135 "Some issues of reimbursement of medicines" dated 27.02.20192. Please note that
the reimbursement of medicines is carried out for the outpatient treatment of
cardiovascular disease, type Il diabetes, and asthma. The subject of the reimbursement
agreement is medicines dispensed by pharmacies at retail prices specified in the Register
of medicines subject to reimbursement, approved in accordance with the procedure
prescribed by law, with reimbursement of the cost of medicines by the National Health
Service of Ukraine in full or in part to the pharmacy, The medicines are granted to

! Resolution of the Cabinet of Ministers of Ukraine No 136 “Some issues regarding reimbursement
agreements”. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/show/136-2019-
%DO0%BF#Text

2 Resolution of the Cabinet of Ministers of Ukraine No 135 “Some issues of reimbursement of medicines”.
(2019, February). Retrieved from https://zakon.rada.gov.ua/laws/show/135-2019-%D0%BF#Text
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patients based on electronic prescriptions, records of which are entered into the electronic
healthcare system. This agreement is also an agreement for the benefit of third parties-
patients in terms of full or partial payment for their medicinal products.

Problems that arise in practice through new contractual algorithms are best traced
through court case illustrations.

On June 16, 2020, the Eighth Administrative Court of Appeal considered the
case [18] on declaring illegal the defendant's inaction on failure to take measures to
restore the violated right to preferential purchase of medicines; recognition of the
defendant's inaction on failure to take measures to resolve the issue of liability of persons
due to whose fault the plaintiff's rights to preferential purchase of medicines were
committed; declaring illegal the defendant's inaction on failure to take measures to
compensate for material damage caused to the plaintiff as a result of violation of his right
to preferential purchase of medicines; the defendant's obligation to take measures to
compensate for material damage caused to the plaintiff as a result of violation of his right
to preferential purchase of medicines; restoration of the violated right of the plaintiff to
preferential purchase of medicines; resolving the issue of liability of persons through
whose fault the plaintiff's rights to preferential purchase of medicines were violated,;
recovery of non-pecuniary damage in the amount of 133,102.50 UAH from the
Department of Health of Lutsk City Council in favour of the plaintiff.

According to Part 5 Article 38 of the Law of Ukraine "On the fundamentals of
social protection of persons with disabilities in Ukraine"? persons with disabilities of the
first and second categories, being in outpatient treatment, have the right to purchase
drugs on prescription with payment of 50 percent of their cost. The plaintiff is a person
with a disability of Il category who, on 08.01.2020, based on a prescription for
preferential purchase of medicines, applied to the pharmacy No. 65 DVTP
"Volynpharmpostach" in order to purchase drugs with a 50 percent discount, however,
employees of the pharmacy denied the plaintiff the sale of medicines by prescription for
preferential purchase of medicines, as a result of which the plaintiff paid the full cost of
medicines in the amount of 173,.80 UAH. The plaintiff therefore considered that he had
suffered material damage in the amount of UAH 86.90. On 09.01.2020, the plaintiff sent
a complaint to the Health Department of the Lutsk City Council with a request to
compensate the damage and provide information about the officials guilty of violating his
legal rights. Department of Health of Lutsk City Council by letter No. 17-18/40/2020
dated 27.01.2020 informed the plaintiff that the receipt of medicines on preferential
terms is possible after the conclusion of the relevant agreement between the medical
institution and the pharmacy. Since such an agreement was concluded on 13.01.2020,
after this date the plaintiff had the right to apply for the purchase of medicines on
preferential terms. By virtue of the peremptory provision of Article 38 of the Law of
Ukraine "On the Fundamentals of Social Protection of Persons with Disabilities in
Ukraine", the plaintiff considered the defendant's refusal to ensure the right to
preferential purchase of medicines to be unlawful.

The position of the defendant was that in accordance with the Resolution of the
Cabinet of Ministers of Ukraine No. 391 "On approval of requirements for the provider

! Law of Ukraine No 875-XII “On the basis of social protection of persons with disabilities in Ukraine”.
(1991, March). Retrieved from https://zakon.rada.gov.ua/laws/show/875-12#Text
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of medical services, with which the main managers of budget funds concluded
agreements on medical care" dated 28.03.2018, the Department of Health of the Lutsk
City Council enters into agreements on medical care for the population for the budget
year with municipal non-profit health care enterprises as recipients of budget funds?, the
Department of Health of the Lutsk City Council enters into agreements on medical care
for the population for the budget year with municipal non-profit health care enterprises as
recipients of budget funds.

According to the decision of the session of the Lutsk City Council No. 68/3 "On
the Budget of the Lutsk City Territorial Community for 2020" dated 24.12.2019
concerning limit certificates of the Department of Finance and Budget of Lutsk City
Council for 2020 dated 08.01.2020, the Department of Health of Lutsk City Council
provided limit certificates to municipal non-profit healthcare enterprises of Lutsk City
Territorial Community and concluded agreements on medical care for the budget year
from 09.01.2020 with certain amounts of expenditures directed at the use of budget
funds, including for reimbursement of free prescriptions for privileged categories of
patients.

According to the requirements of the Budget Code of Ukraine, municipal
healthcare enterprises have the right to initiate the procedure of concluding agreements
with enterprises and organisations, including pharmacies, in the presence of budget
allocations. Therefore, only from the moment of allocation of budgetary funds to the
municipal healthcare institution, such has the right to begin the procedure of concluding
agreements with pharmacy.

Municipal enterprise "Lutsk Primary Care Centre No. 1", where the plaintiff was
on an outpatient treatment, entered into a contract with the pharmacy DVTP
"Volynpharmpostach” on 13.01.2020. Therefore, the defendant considered that it had not
committed unlawful inaction, as it had taken the necessary steps to ensure that the right
of citizens, including the plaintiff, to receive medicines on preferential terms was
ensured.

Item 2 of the Resolution of the Cabinet of Ministers of Ukraine No. 1303 "About
streamlining of free and preferential release of medicines according to prescriptions of
doctors in case of out-patient treatment of separate groups of the population and on
certain categories of diseases” dated 17.08.1998 (hereinafter referred to as "the
Resolution No. 1303")? stipulates that the release of medicines free of charge and on
preferential terms in the case of outpatient treatment of persons is carried out by
pharmacies on prescriptions issued by doctors of treatment and prevention facilities at the
place of residence of these persons. Paragraph 2 of Annex No. 1 to Resolution No. 1303
stipulates that persons with disabilities of | and 1l category belong to the groups of the
population in the case of outpatient treatment of which prescription medicines are
dispensed with payment of 50 percent of their cost in accordance with the Law of

! Resolution of the Cabinet of Ministers of Ukraine No 391 “On approval of requirements to the provider
of medical services, with which the main managers of budget funds enter into agreements on medical
services”. (2018, March). Retrieved from https://zakon.rada.gov.ua/laws/show/391-2018-%D0%BF#Text

2 Resolution of the Cabinet of Ministers of Ukraine No 1303 “On streamlining free and preferential
dispensing of medicines on prescription in the case of outpatient treatment of certain groups of the
population and for certain categories of diseases”. (1998, August). Retrieved from
https://zakon.rada.gov.ua/laws/show/1303-98-%D0%BF#Text
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Ukraine "On Fundamentals of Social Protection of Persons with Disabilities in Ukraine".

The Court of Appeal found that the plaintiff is a person with a disability of 1l
category, in accordance with Resolution No. 1303 has the right to release drugs on
prescription with payment of 50 percent of their cost. At the same time, the Court of
Appeal noted that the dispensing of prescription drugs with payment of both 50 percent
of their cost and free of charge takes place in accordance with a particular procedure
established by the state.

In particular, the Resolution of the Eighth Administrative Court of Appeal states:
medical care is provided free of charge at the expense of budget funds in healthcare
facilities and individual entrepreneurs who are registered and licensed to conduct
business in medical practice, with which the main budget managers have concluded
agreements on medical care for the population. Medical care contracts are concluded
within the budget funds provided for healthcare for the relevant budget period, based on
the cost and volume of health care services, the customer of which is the state or local
governments. The cost of a health care service is calculated based on the cost structure
required to provide such a service in accordance with industry standards in the field of
healthcare. The Cabinet of Ministers of Ukraine approved the method of calculating the
cost of medical services and the list of paid medical service. The procedure for
concluding agreements on medical care for the population under the medical guarantee
programme and the procedure for determining tariffs for payment for medical services
and medicines shall be established by the Law No. 2168-VIII.

Dispensing of prescription drugs with payment of 50 percent of their cost, and free
of charge, is carried out depending on the funds provided for this purpose in the state and
local budgets. The Law No. 2168-VIII, which regulates the procedure for concluding
contracts for medical care under the medical guarantee programme and the procedure for
determining tariffs for payment of medical services and medicines, does not make
provision for the terms of concluding contracts for medical care.

Thus, the appellate court held that the defendant did not commit unlawful inaction,
because it took all necessary steps to ensure the right of citizens, including the plaintiff,
to receive drugs on preferential terms. Therefore, the court refused in satisfaction of the
claim for inaction of the defendant to ensure the right the plaintiff on preferential
purchase of medicines.

This is an example of causing negative consequences for an individual, in
particular, being a person with a disability who has the right to dispense prescription
medicines with payment of 50 percent of their cost, which was established by the court
and clearly guaranteed by the Law of Ukraine "On Fundamentals of Social Protection
with Disabilities in Ukraine”. Resolution No. 1303 does not make provision for any
contractual conditions in the regulation of the granting of preferential provision of
medicines. Thus, regulatory obstacles exist precisely because of the vagueness of the
provisions of the Law No. 2168-VIII, as noted by the Court of Appeal, stating that the
terms of the contract are not stipulated, and therefore, everything is left to the discretion
of the authorities. Legal uncertainty negatively affects the exercise of human rights in the
field of healthcare and not always an individual can get effective protection of their rights
in court. The authors of this study do not agree with the assessment of the Court of
Appeal in the outlined case, believing that legislative shortcomings should not negatively
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affect the implementation of human rights in view of Articles 3 and 8 of the Constitution
of Ukraine.

Elements of the rule of law are the principles of equality and justice, legal certainty,
clarity, and unambiguity of the rule of law, as otherwise cannot ensure its uniform
application, does not preclude unrestricted interpretation in law enforcement practice and
inevitably leads to arbitrariness (paragraph 2 of subclause 5.4 clause 5 of the motivating
part of the Decision of the Constitutional Court of Ukraine No. 5-prm/2005 dated 22
September 2005%).

The study draws attention to the Decision of the European Court of Human Rights
in the case "Fedulov v. Russia" [19], where the European Court of Human Rights
recognised a violation of Article 1 of the Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms. The applicant complained that the authorities
had failed to provide him with the free medicines he was entitled to in connection with
his cancer treatment. Mr. Fedulov was diagnosed with cancer in 2007. He was entitled to
free medication, in this case Bicalutamide, which he needed for 8-12 months. However,
the pharmacy, which was intended to give him the medicine free of charge, provided it
only once on these terms. In all other cases, he was informed that Bicalutamide was not
available free of charge, but that he could purchase it at his own expense. In the
following months, he paid 1,400 euros for treatment. He complained to the authorities
and the courts about the lack of free medicines and sought reimbursement, but in
February 2008 the district court dismissed his claim in full. The court found that the
authorities involved, the St. Petersburg Health Insurance Fund and the St. Petersburg
Health Committee, had done everything required by law. The applicant complained that
he had not been provided with the medicines to which he was entitled under the law free
of charge and that the authorities had not reimbursed him after he had had to purchase the
necessary medicines at his own expense, basing his position on Article 1 of Protocol No.
1 (protection of property). The ECHR stated in its assessment that the parties did not
deny that four times out of five the applicant had not been able to obtain the medication
needed to treat his illness due to the lack of this medicine for distribution free of charge.
Considering the finding that the applicant had a "legitimate expectation” that he would
receive preferential assistance, the ECHR concluded that there had been an interference
with the applicant's right under Article 1 of the First Protocol, and it is therefore
necessary to determine whether this interference was justified.

The first and most important requirement of Article 1 of the First Protocol is that
any interference by a public authority in peaceful possession should be lawful. As for the
"law", Article 1 of the First Protocol refers to the same concept as the Convention, where
the term is employed, and requires that the measure complained of be based on a
sufficiently accessible and sufficiently precise domestic legal provision. Furthermore, the
rule of law, one of the fundamental principles of a democratic society, is inherent in all
articles of the Convention. So, the question of whether a fair balance has been struck
between the requirements of the general interest of the community and the requirements

! Decision of the Constitutional Court of Ukraine in the case on the constitutional petition of 51 People's
Deputies of Ukraine on the constitutionality of the provisions of Article 92, paragraph 6 of Section X
“Transitional Provisions” of the Land Code of Ukraine (case on permanent use of land), No 5-pn/2005.
(2005, September). Retrieved from https://zakon.rada.gov.ua/laws/show/v005p710-05#Text
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of protection of fundamental human rights becomes relevant only after it is established
that the intervention satisfies the rule of law and was not arbitrary.

In the present case, the ECHR notes that, although the applicant's right to the
benefit in question was never in doubt, the domestic courts had, in fact, justified the
refusal by reference to the lack of budgetary resources earmarked for that purpose by the
St. Petersburg residents of this city for free medicine. Therewith, they did not invoke any
legislative provision which would stipulate the refusal to provide the relevant benefit by
any restrictions on budget funds, which made provision for any discretion on the part of
the executive authorities to reduce or deny this right after reaching the budget allocation
limit or any such provision that could provide legal grounds for such a conclusion. In this
regard, it is noteworthy that in subsequent court decisions taken in proceedings on similar
claims, it was clearly stated that the existing legal framework establishes the right of
those who are entitled to the necessary medicines not only free of charge but also without
any restrictions, and that the establishment of a maximum number of specific medicines
per person or insufficient budgetary funding allocated to a particular region cannot serve
as grounds for refusing to provide interested persons with medicines that are important
for their lives.

The study of innovative legal constructions gives grounds to assert that legislative
shortcomings, first of all vagueness and uncertainty of the legal essence of civil
instruments, source gaps and lack of scientific interest, have already caused problems in
law enforcement and, consequently, have violated human rights in healthcare.

CONCLUSIONS

Having studied the new legal constructions through the lens of judicial practice, their
civilistic nature was clarified and recommendations were made to optimise the
enforcement and administration of the law:

1. Law No. 2168-VIII is special, because it regulates the procedure for providing
medical care at the expense of the State Budget of Ukraine under the medical guarantee
programme. Therefore, the following conclusions are drawn: 1) when providing medical
care under the medical guarantee programme, the patient's right to freely choose a doctor
is limited by the choice of a primary care physician; 2) the choice of a doctor in the
provision of other types of medical care under the medical guarantee programme is
subject to numerous regulatory restrictions, which does not allow to fully feel the
freedom of choice in the exercise of personal non-property right to medical care; 3) when
providing medical care outside the programme, free choice must be provided on the basis
of Articles 6 and 38 of the Fundamentals, which does not correlate with Article 24 of the
Constitution of Ukraine.

2. The declaration on the choice of a doctor providing primary healthcare has the
following legal significance: a) certifies the exercise of the right to freely choose a
doctor; b) by its legal nature is not a transaction; c) is a legal fact that confirms the
emergence of a natural person's status of a third party under the Agreement under the
medical guarantee programme.

3. The contract under the medical guarantee programme on the legal essence is the
contract on rendering of services. According to the principle of dichotomy, this contract
consists of two parts: 1) in the part "customer — provider"”, it is a contract for the
provision of services under public procurement; 2) in terms of rendering medical services
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by the provider to the patient, it is a contract for the benefit of third parties; 3) is civil
legal in nature.

4. Theoretical gap leads to problems of legal understanding in the application of
Ukrainian legislation, which has a negative impact on the effectiveness of human rights
protection in the field of healthcare, which can be clearly seen in the analysis of judicial
practice.

5. The "legitimate hope" that arises in a person in the presence of regulatory
guarantees is under conventional protection, as illustrated in the decisions of the ECHR,
and to change the paradigm, a transformation of the law is required. The principle of the
rule of law is guarded so that dissonance does not deepen and "legitimate expectations"
through a guaranteed right does not depend on the lack of public funds.

The subject matter is multidisciplinary, important for both lawyers and healthcare
professionals, therefore scientific intelligence should be spectral and in-depth in order to
provide better scientific cognition of the analysed legal constructions, and thus develop a
doctrine that will best protect human rights, including in the administration of justice.
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Oubra I'eopriiBua lluno, Harania BanepiiBna I'muncbka

Biooin docnidxcenns npobiem KpUMiHAIbLHO20 npoyecy ma cy00ycmpoio
Hayxoso-0ocnionuti incmumym usuenHs npoo.iem 3104 UHHOC

imeni akademixka B.B. Cmawuca

Hayionanvnoi akademii npasosux nayx Yxpainu

Xapkie, Ykpaina

POJIb BEPXOBHOTI'O CYAY B MEXAHI3MI 3ABE3IIEYEHHSA
CTAJIOCTI TA €EJHOCTI CYJOBOI ITIPAKTUKH: OKPEMI
ACIIEKTH

AnoTauisi. Ooxum i3 3aco0i6 3abe3neyeHHss cmaiocmi ma €OHOCMi Cy0080i NPAKMUKU € PilleHHs
Bepxosnozo Cydy, 6 axux 30ilicHIOEMbCA GIOCMYN 6I0 BUCHOBKY WO000 3ACHOCY8AHHSA HOPMU
npaea 'y nooibHux npagogionocunax. Hunme KpuminaibHe NpoyecyarvbHe 3aKOHOOABCHEO
Yxpainu yimxo peznamenmye nopsooxk 30iUCHEHHs MAKo20 GI0CMYNY, AKULL 8 YiloMmy 8ionosgioae
npaxmuyi €8poneticbkoeo cy0dy 3 npas M0OUHU M MIHCHAPOOHUM peKoMmeHOayiam y yitl cghepi.
Ilpome exazanomy nopsaoxy imMaHenmui icmomui 0coOaU8OCmi, W0 NOmMpebyIomsv HAYKOBO2O
aManizy YuHHOI npoyecyanvroi opmu 6 oanomy ii ceamenmi 3 MOYKU 30pYy ii A0eK8AMHOCMI
nompebam y 3a6e3neyenti npaga KOMICHO20 HA CNPA8eOIUusUll cyo0 ma OYiKYBAHHAM CYCRiIbCMEa
w000 po3yMHOI NPOSHO308aHOCMI CYO0BUX piuieHb. 3 027150y HA Ye, 8 MedHcax Oanoi HAYKo8oi
pobomu 30iticheno 00CHIONCEHHS Kame2opill « EOHICIbY Ma «CMALICby CYO080I NPAKMUKU 5K
npeomemy 3abesneyentns Bepxoenum Cyoom. [nsi 0ocseHeHHs NOCMAGNEHOi Memu aemopamu
BUKOPUCTNAHO KOMHIEKC CYYACHUX 3A2ANbHOHAYKOGUX MA CNEYidNbHUX Npasosux memoodis. Y
pobomi po3ensaHymo npoyecyarvHull nopsaoox eiocmyny Bepxosuum Cyoom 6i0 6UCHOBKY U000
3ACMOCYBAHHA HOPMU NPABA 8 NOOIOHUX NPABOBIOHOCUHAX, NPOAHANIZ08AHO NPABOBY NPUPOOY
numanns icpapxii npagosux nosuyii Bepxosenoeo Cydy. Bcmanoesneno, wo kiouosoro ioecio, sKa
eéminena 3aKoHoO0asyem )y HOPMAMUGHY MoOeib NOpsaOKy 6IOCMYNny 6i0 GUCHOBKY U000
3ACMOCY8AHHA HOPMU NpABaA, € me, W0 MONCIUBICHb MAK020 8I0CMYNY 6i0 BUCHOBKY 3AJEHCHO
8i0 ckaady cydy, 8 AKOMY U020 OY10 NPUUHAMO, HAOAEMbCs cy0y Y CKAAdi Oinbulol KitbKkocmi
¢y00ig Bepxosnozo Cydy, wjo U 3yMOBTIOE «SUWUL CMYNIHb 3HAYEHHS» MAKO2O0 BUCHOBKY Ma
3ACMOCYB8aHHs came 1020 8 Nooanbulii cy0osill npaxmuyi. JocaiodcenHs 8KA3AHUX HANDAMIG
30iticHeHo 3 ypaxysauHam pexomenoayii Koncynemamusnoi paou esponeiicokux cyooie, a
maxkooic penedanmnoi npaxmuxu Bepxoenozo Cyoy.

KuarwuoBi cioBa: npasosa noszuyis;, Kacayitinuti xpuminaivuuii cyo, cmaiicme ma €OHICMb
€y0080i npaxmuxu, iepapxis npasosux nosuyii Bepxosnoeo Cydy, 8UCHOBOK W000 3ACMOCYBAHHSL
HOpMU npasa.
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THE ROLE OF THE SUPREME COURT IN THE MECHANISM OF
ENSURING THE SUSTAINABILITY AND UNITY OF JUDICIAL
PRACTICE: SOME ASPECTS

Abstract. One of the means of ensuring the stability and unity of judicial practice is the decision
of the Supreme Court, which deviates from the conclusion on the application of the rule of law in
such legal relations. The current criminal procedural legislation of Ukraine clearly regulates the
procedure for such a derogation, which is generally in line with the case law of the European
Court of Human Rights and international recommendations in this area. However, this procedure
has immanent significant features that require scientific analysis of the current procedural form
in this segment with regard to its adequacy to the needs of ensuring the right of everyone to a fair
trial and society's expectations for reasonable predictability of court decisions. In view of this,
within the framework of this study, the categories “unity” and “sustainability” of judicial
practice as a subject of provision by the Supreme Court was carried out. To achieve this purpose,
the authors used a set of modern general and special legal methods. The study considers the
procedural order for the Supreme Court to deviate from the conclusion on the application of the
rule of law in such legal relations; the legal nature of the issue of the hierarchy of legal positions
of the Supreme Court is analysed. It is established that the key idea embodied by the legislator in
the statutory model of the procedure for deviating from the opinion on the application of the rule
of law is that the possibility of such a deviation from the opinion, depending on the composition
of the court in which it was adopted and determines the "higher degree of significance" of such a
conclusion and its application in further judicial practice. These areas were studied with the
consideration of the recommendations of the Advisory Council of European Judges, as well as
the relevant practice of the Supreme Court.

Keywords: legal position; Criminal Court of Cassation, sustainability and unity of judicial
practice, hierarchy of legal positions of the Supreme Court, conclusion on the application of the
rule of law.

INTRODUCTION

Traditionally, in most states governed by the rule of law, the Supreme Court has a
leading role in shaping the stability and unity of judicial practice. It is no coincidence that
the legislator of Ukraine has determined the functional purpose of the Supreme Court in
the judicial system of Ukraine precisely because of ensuring the stability and unity of
judicial practice. Thus, in accordance with Part 1 of Art. 36 of the Law "On the Judiciary
and the Status of Judges"?, the Supreme Court is the highest court in the judicial system
of Ukraine, which ensures the stability and unity of judicial practice in accordance with
the procedure prescribed by procedural law. For the practice of the Supreme Court to be

! Law of Ukraine No 31 "On the Judiciary and the Status of Judges". (2020, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1402-19#Text.
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an example of law enforcement and fulfil its functional purpose, admittedly, the
decisions of the Supreme Court must be of high quality (legal, reasonable, and fair) and
demonstrate a unified approach of the highest judicial body to resolve disputes [1-9]. In
this regard, it should be noted that the Opinion of the Advisory Council of European
Judges (ACEJ) No. 20 "On the role of courts in ensuring the uniform application of the
law" (Strasbourg, November 10, 2017) [10] (hereinafter referred to as "the ACEJ]
Opinion™) emphasises the need of the existence of mechanisms within the Supreme Court
capable of correcting inconsistencies in the practice of that court. Thus, paragraph 24 of
this ACEJ Opinion states that the availability of tools to ensure uniformity of practice in
one court is particularly relevant for supreme courts. This issue becomes extremely
important in cases where the Supreme Court itself is a source of uncertainty and
conflicting case law instead of ensuring its unity. Thus, the existence of mechanisms
within the Supreme Court that can correct inconsistencies in the practice of this court is
of paramount importance. Relevant instruments may include, for example, appealing to
the Grand Chambers or convening larger chambers in cases where the case law of the
Supreme Court becomes different, or where it is possible to review and reverse a
precedent [10].

It is at solution of this problem that is the mechanism created by the national
legislator is aimed — the institution of "overruling” (a special procedure for changing the
legal position of the highest judicial body on a particular issue used by the highest courts
of the Anglo-Saxon legal tradition). The current criminal procedure law makes provision
for the transfer of a case by a panel of the Supreme Court hearing in cassation to a
chamber, joint chamber or Grand Chamber of the Supreme Court, if the court hearing the
case in cassation deems it necessary to depart from the conclusion on application of rules
of law in such legal relations, set out in a previously adopted decision of the Chamber,
the Joint Chamber or the Grand Chamber of the Supreme Court (Articles 434-1, 434-2 of
the Criminal Procedural Code of Ukraine (CPC))™.

The introduction of this mechanism has proved effective as a means of overcoming
differences in the practice of the Supreme Court. At the same time, the existence of
opposing legal positions of a higher judicial body is not uncommon, which negatively
affects law enforcement and disorients lower courts in resolving similar legal issues, and
thus reduces the functional role of the Supreme Court in the overall mechanism of
stability and unity of judicial practice. The above requires a scientific search towards
studying the existing mechanism for resolving differences in judicial practice and
assessing the existing legal situation to ensure its sustainability and unity.

During the study, it was stated that theoretical and applied issues of sustainability
and unity of judicial practice were investigated in the articles of many experts of different
times, all of whom studied the legal status of the Supreme Court (Ukraine) and covered
issues of ensuring the unity of judicial practice, including N. Bakaianova, I. Beitsun, N.
Bobechko, Ye. Bondarenko, S. Bratus, S. Vasyliev, M. Vilhushinskyi, V. Horodovenko,
O. Hotin, M. Demenchuk, Ye. Dodin, V. Dolezhan, A. Drishliuk, O. Zhydkov, L.
Zuievich, N. Zozulia, S. Kashkin, O. Kibenko, S. Kivalov, M. Kosiuta, V. Kravchuk, N.

! Criminal  Procedural Code of Ukraine. (2020, September). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17#Text.

130



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

Slotvinska, O. Kot, N. Krestovskay, N. Kuznietsova, L. Luts, B. Malyshev, V.
Marochkin, L. Moskvych, P. Muzychenko, V. Musievskyi, I. Nazarov, L. Nesterchuk, N.
Nor, I. Olender, P. Orlovskyi, L. Ostafichuk, N. Pylgun, M. Popovych, Yu. Polianskyi, S.
Pohrebniak, S. Prylutskyi, B. Potylchak, B. Poshva, M. Rudenko, D. Radysh, O.
Romanov, Ya. Romaniuk, T. Rosik, O. Svyda, M. Siryi, O. Skakun, V. Serdiuk, V.
Sukhonos, Yu. Fidria, L. Fesenko, O. Uvarova, S. Shevchuk, O. Sheredko, V. Shyshkin,
etc. Among foreign scholars, the problem of ensuring the unity of judicial practice by the
supreme (higher) courts was studied by A. Bonica, M. J. Woodruff [11], M. Marietta,
T. Farley, [12], Yu. A. Dzepa [13], E. P. Parera [14], R. S. Davies [15], J. L. Torres [16],
T. Pryor [17], E. Pons Parera [18], and others.

1. MATERIALS AND METHODS

The methodological framework of the study was a set of modern general scientific and
special methods used in legal science. Therewith, the study primarily proceeded from the
fact that the system of methods should be associated with the recognition of the
objectivity of existence and the necessity of developing the legal phenomena — unity and
sustainability of case law, Supreme Court decisions resolving existing differences in law
enforcement as one of the key means of ensuring the unity and sustainability of judicial
practice, social and legal expectations from the quality of judicial practice of the
Supreme Court at the present stage of development of society, etc. Discrepancy in law
enforcement should be understood as the existence of different legal positions of law
enforcers regarding the application of the same legal provision in similar legal relations.
In this case, the legal position can be both expressed and formalised in the structure of
the content of a particular court decision, and such that is developed in the minds of law
enforcement officers only at the stage of a court decision based on the assessment of a
legal situation in particular criminal proceedings.

The general level of methodology is represented by the method of materialist
dialectics, which has not lost its relevance, as it requires comprehensiveness and
objectivity to the knowledge of real phenomena, as well as their links with practical
activities in criminal proceedings. The choice and use of specific methods of the research
process depended on the stage of cognition and the objective that was set at a particular
stage of cognitive activity. Thus, the dialectical method suggested that the unity and
stability of judicial practice are closely related to ensuring the right of everyone to a fair
trial, creating the necessary basis for this, which is to implement the principle of legal
certainty and ensure reasonable predictability of court decisions. Therewith, the use of
the dialectical method allowed to conclude that the consistency of judicial practice
reflects the constant state of uniform law enforcement. In other words, it is a "rooted”
unity of the same legal issues as a direct indicator of the transition from quantity to
quality.

A set of methods of theoretical cognition was used to generalise and develop a
holistic vision of the mechanism for resolving differences in judicial practice. The
systematic method allowed to consider the sustainability of the practice of the Supreme
Court as an important element of the system of legal means to ensure the unity of judicial
practice, which is interconnected and interdependent, used to solve a particular problem —
ensuring the unity and sustainability of judicial practice in criminal proceedings. in fact,

131



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 3, 2020

it acts as an integrative quality that describes the very system of these means. The
method of abstraction was used to present the relevant legal positions of the Supreme
Court in schematic language, to determine the main and reject the insignificant to
demonstrate the existence of opposing decisions of this body, and thus the lack of unity
of its practice on a particular issue.

The formal legal method was used to clarify the framework of categories and concepts of
this study (in particular, with regard to the concept of sustainability of judicial practice); to
formulate the existing statutory mechanism for overcoming the conflict of legal positions of the
Supreme Court in the way the court directs criminal proceedings for consideration by a chamber,
joint chamber or the Grand Chamber of the Supreme Court, depending on who formulated the
conclusion on application of law in such legal relations; to determine the position of the legislator
on the hierarchy of legal positions of the Supreme Court. The logical method (methods of
analysis, synthesis, and induction) allowed to analyse the problematic issues of uniform
application of the provisions of law by the Supreme Court in similar legal relations and
to determine legal means to ensure the unity of judicial practice, which is a necessary
condition for overcoming the problem of diametrically opposed judicial positions.

The comparative legal method was used to study the vision of the phenomenon of
sustainability and unity of judicial practice of the highest judicial body at the
international level. The method of idealisation and modelling allowed to develop an ideal
theoretical model of the mechanism for resolving differences in judicial practice. In this
case, all scientific research methods were used in the interrelation and interdependence,
which contributed to the comprehensiveness, completeness, objectivity of the study and
allowed to lay the foundation for further possible directions of development of theoretical
ideas about the subject matter.

2. RESULTS AND DISCUSSION
2.1 Regarding the sustainability of judicial practice

As noted in the introduction, Part 1 Article 36 of the Law of Ukraine "On the Judiciary
and the Status of Judges"? stipulates that the Supreme Court is the highest court in the
judicial system of Ukraine, which ensures the stability and unity of judicial practice in
accordance with the procedure prescribed by procedural law. In contrast to the current
version of the law, prior to 2016 amendment, Part 1 Article 38 of the Law of Ukraine
"On the Judiciary and the Status of Judges"? stipulated as follows. The Supreme Court of
Ukraine is the highest judicial body in the system of courts of general jurisdiction of
Ukraine, which ensures the unity of judicial practice in the accordance with the
procedure prescribed by procedural law. Thus, apart from the unity of judicial practice,
which means its identity, uniformity, the subject of the Supreme Court, in accordance
with current legislation of Ukraine, is the consistency of judicial practice.

Paragraph 14 of the above-mentioned ACEJ Opinion [10] states that in the
countries of continental law, as a rule, a consolidated and coordinated number of court
decisions on a certain issue (jurisprudence constant) is required for a certain position to

! Law of Ukraine No 31 "On the Judiciary and the Status of Judges". (2020, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1402-19#Text.
2 lhidem, 2020
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be relevant. Admittedly, this does not preclude a decision from having legal force when
the Supreme Court adopts it for the first time in a corresponding legal matter, the practice
of which has not yet been established. A common fact is the lack of a formula according
to which it is possible to determine the moment when the case law can be considered as
established. Many supreme courts in continental law are currently empowered to select
cases to set standards to be applied in future cases. Therefore, in these cases, even a
single decision of the Supreme Court, which was adopted to set a precedent, can be
considered as authoritative case law. Analysis of the concept of "established case law" by
S. Shevchuk points out that in most legal systems of countries there are different
doctrines to justify the binding force of case law. The Anglo-Saxon doctrine of obligation
is based on the stare decisis doctrine, according to which judges are bound by precedents
in previous cases, while in Romano-Germanic countries doctrines similar to the French
jurisprudence constant are applied, according to which a set of previously adopted and
agreed court decisions are considered as convincing evidence of the correct interpretation
of the legal provision [19].

Although the countries of continental law do not officially recognise the judicial
precedent a source of law, the European Court of Human Rights (hereinafter referred to
as "the ECHR"), upon analysing the existence of grounds for restriction of the right under
Article 8 of the Convention for the Protection of Human Rights and Fundamental
Freedoms® (hereinafter referred to as "the CPHRFF"), in accordance with French law
(Kruslin v. France) stated that the relevant established case law cannot be disregarded.
Paragraph 2 Article 8 of the Convention and other similar provisions have always
interpreted the Court not as "formal™ but as "substantive"; in the Court's view, it covers
both regulations of a lower category than legislation, and unwritten law. It is undisputed
that decisions in the cases of De Wilde, Ooms, and Versip concerned the United
Kingdom, but, as the Government rightly pointed out, it would be wrong to exaggerate
the discrepancy between countries with a legal system based on common law and
continental countries. Statutory law, admittedly, is also important in a country with a
common law system. Conversely, in continental countries, case law has traditionally
played a major role, to such extent that entire branches of positive law have largely
emerged from court decisions. The Court has repeatedly taken into account the case law
of such countries. If the Court had disregarded the case law, it would have undermined
the legal system of the mainland States, almost as the judgment in the Sunday Times of
26 April 1979 would have the legal system of the United Kingdom "shaken to its
foundations"” if the Court had excluded the common law from the concept of law
(paragraph 29) [20].

Considering the etymological content and statutory context in which the concepts
of "sustainability” and "unity"” of judicial practice are used, it appears that the stability of
judicial practice reflects the constant state of uniform law enforcement. In other words, it
is the "rooted"” unity of the same legal issues as a direct indicator of the transition from
quantity to quality; the more identical court decisions on a disputed legal issue, the more
grounds there are to describe such law enforcement as permanent. The unity and

! Convention for the Protection of Human Rights and Fundamental Freedoms. (2013, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/995_004#Text.
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permanence of judicial practice are closely linked to ensuring the right of everyone to a
fair trial, creating the necessary basis for this, which is to implement the principle of legal
certainty and ensure reasonable predictability of court decisions.

2.2 Regarding ensuring the sustainability and unity of judicial practice by a decision
(ruling) of the Supreme Court, which resolves the existing differences in judicial practice

A separate means of ensuring the sustainability and unity of judicial practice are
decisions (rulings) of the Supreme Court that resolve differences existing in judicial
practice. Notably, there have recently been many cases of contradictory and even polar
legal opinions of the highest judicial body on the application of certain provisions of law.
One of the clearest examples of controversy in law enforcement is the resolution of the
issue of the legal consequences of the absence of a resolution on the appointment of an
investigator or prosecutor in the materials of criminal proceedings. Thus, in the decision
of the Supreme Court of Cassation of 19.05.2020 in the case No. 490/10025/17 the
position of the court on the non-binding nature of the decision to appoint a particular
investigator or prosecutor, in connection with which its absence in the criminal
proceedings per se does not mean that the investigator or prosecutor did not have the
appropriate authority. After analysing the current legal regulation of this issue, the court
noted in that based on the rule casus omissus pro omisso habendus est, it sees no grounds
for amending the text of the law with the requirement that is not stated in it and considers
that the lack of relevant provisions directly related to regulation this issue, mentioning
the need for a resolution, means that such a resolution is not necessary to determine the
particular investigator or prosecutor who is entrusted with the exercise of relevant powers
in a particular case. The court also noted that information on which investigators were
conducting the pre-trial investigation and which prosecutors were conducting the
proceedings had been entered into the Unified Register of Pre-Trial Investigations.
Prolonged pre-trial investigation, use of resources by investigators and prosecutors and
other factors of proceedings indicate that the investigation and procedural management of
these persons was carried out according to the respective decisions of their managers?.
However, in the decision of the Supreme Court of Cassation of 17.06.2020 in case
No. 754/7061/15 the court of cassation reached the opposite conclusion on this matter. It
emphasised the mandatory nature of the duly executed decision on the appointment of a
prosecutor, which empowers a particular prosecutor to supervise compliance with laws
during the pre-trial investigation in the form of procedural guidance of the pre-trial
investigation in a particular criminal proceeding. Therefore, it is necessary to deviate
from the conclusion on the application of the rule of law in such legal relations, set out in
the previously adopted decision of 19 May 2020 (proceedings No. 51-6116xm19) of the
Supreme Court in the panel of judges of the First Judicial Chamber. In these
circumstances, to ensure the unity of judicial practice, the criminal proceedings against
PERSON_1 is subject to transfer to the joint chamber of the Criminal Court of Cassation
of the Supreme Court based on Part 2 Article 434-1 of the Criminal Procedural Code of

! Resolution of the First Judicial Chamber of the Criminal Court of Cassation of the Supreme Court No
490/10025/17. (2020, May). URL: http://www.reyestr.court.gov.ua/review/89621459 (access date:
25.05.2020).
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Ukraine?.

It should be added that the latter position of the Supreme Court on the obligation to
issue a decision on the appointment of an investigator or a prosecutor was also
formulated in several other earlier decisions (in particular, the decisions dated 19.04.2018
in the case No. 754/7062/15-x; dated 17.12.2019 in the case No. 235/6337/18; dated
05.02.2020 in the case No. 676/5972/17, etc.). This example not only demonstrates the
existence of opposing decisions of the Supreme Court, and hence the lack of unity of its
practice on this matter, but also necessitates an analysis of the mechanism of ensuring the
unity of case law by the Supreme Court, because in one case, as shown above, a decision
made is contrary to the current practice of the Supreme Court on this issue, in another — if
necessary to deviate from the position of the panel, the court decides to transfer criminal
proceedings to the joint chamber of the Criminal Court of Cassation of the Supreme
Court. This also raises the question of the obligation of the court of cassation to refer to
the procedure of transfer of criminal proceedings stipulated by Article 434-1 of the CPC
of Ukraine?, if it deems it necessary to depart from the conclusion on the application of
law in such legal relations. Furthermore, the problem of the existence of opposite
decisions on the application of the rule of law decisions of the Criminal Court of
Cassation in the Supreme Court is clearly illustrated in many recent articles, in particular,
the lawyer O. Gotin's study [21; 22].

As already mentioned, the current criminal procedure legislation makes provision
for the transfer of a case by a panel of the Supreme Court hearing in cassation to a
chamber, joint chamber, or Grand Chamber of the Supreme Court, if the court hearing
the case in cassation deems it necessary to deviate from the conclusion on the application
of the rule of law in such legal relations, set out in a previously adopted decision of a
chamber, joint chamber or Grand Chamber of the Supreme Court (Article 434-1). Since
the adoption of these legislative provisions, this institution (which, in fact, is the essence
of the above-mentioned institution of "overruling”) is actively used in practice and has
proven to be an effective means of ensuring the unity of judicial practice.

Analysing the issue of the quality of the law in the context of Article 1 of Protocol
No. 1 to the Convention, the ECHR in its judgment in Serkov v. Ukraine dated
07.07.2011 noted: The Court recognises that, indeed, there may be compelling reasons to
reconsider the interpretation of the legislation to be followed. The Court, applying
dynamic and evolutionary approaches in the interpretation of the Convention, may, if
necessary, depart from its previous interpretations, thus ensuring the effectiveness and
relevance of the Convention. However, the Court sees no justification for changing the
legal interpretation encountered by the applicant. In fact, the Supreme Court did not put
forward any arguments to explain the corresponding change in interpretation. Such a lack
of transparency was bound to affect public confidence and faith in the law. In the
circumstances of the present case, the Court considers that the manner in which the

! Criminal  Procedure  Code of Ukraine. (2020, September). Retrieved  from
https://zakon.rada.gov.ua/laws/show/4651-17#Text. Resolution of the Third Judicial Chamber of the
Criminal Court of Cassation of the Supreme Court No 754/7061/15. (2020, June). Retrieved from
http://www.reyestr.court.gov.ua/review/89929110
2 Criminal  Procedural Code of Ukraine. (2020, September). Retrieved  from
https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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domestic courts interpreted the relevant provisions of the law adversely affected their
predictability (paragraph 39, 40 [23]. In paragraph 49 of Opinion No. 11 (2008) of the
Advisory Council of European Judges to the Committee of Ministers of the Council of
Europe on the quality of judgments states that judges must generally apply the law
consistently, but when a court decides to depart from previous practice, this should be
clearly stated in its decision [24].

In the context of considering the issue of the mechanism stipulated by national
legislation for the Supreme Court to ensure the sustainability and unity of its own
practice, it makes sense to address the statutory structure of Article 434-1 of the CPC of
Ukraine!, imperatively makes provision for the need to refer the case to a chamber, a
joint chamber or the Grand Chamber of the Supreme Court, if the court deems it
necessary to depart from the conclusion on the application of the rule of law in such legal
relations. In other words, the procedure established by Article 434-1 of the CPC of
Ukraine? for overcoming the legal position previously formulated in the relevant opinion
of the Supreme Court does not provide the court's decision with the opposite position, but
directs the court to use another procedural way — transfer consideration of a chamber, a
joint chamber or the Grand Chamber of the Supreme Court. Observance of this procedure
excludes the situation of diametrically opposed legal positions of the Supreme Court
panels on the same issue, which has a negative impact on law enforcement practice,
creating a situation of legal uncertainty and grounds for possible abuses in this area. It is
important to emphasise that the initiator of the deviation from the conclusion on the
application of the rule of law can be not only the court but also the parties to the criminal
proceedings (who in adversarial criminal proceedings bear the burden of proving
cassation claims), citing the grounds for this complaint, although only the court decides
on the need to resort to the procedure stipulated by Article 434-1 of the CPC of Ukraine?,
if it considers this derogation justified.

In view of the above, experts fairly point out that in this way the legislator has
created a procedural mechanism for overcoming differences in the legal approaches of
the Court by creating extended panels for “trial over court" [7]. Continuing this thesis, it
is logical to assume that if the only way to overcome the conflict of legal positions of the
Supreme Court is to direct criminal proceedings by a court, a joint chamber or the Grand
Chamber of the Supreme Court, depending on who actually formulated the conclusion on
the application of law in such legal relations, the legislator has thus established a certain
hierarchy of legal positions of the Supreme Court, which must be followed in law
enforcement. Therefore, the position formulated by the panel of judges of the Supreme
Court of Cassation in the decision of 13.02.2019 in the case No. 130/1001/17, namely —
based on teleological (target), logical and systematic interpretation of the provisions of
Articles 434-1 — 434 -2 of the CPC of Ukraine* and Articles 13, 36 of the Law of Ukraine

! Criminal  Procedural Code of Ukraine. (2020, September).  Retrieved  from
https://zakon.rada.gov.ua/laws/show/4651-17#Text.

2 |bidem, 2020

3 Ibidem, 2020

4 Ibidem, 2020
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"On the Judiciary and the Status of Judges™, it can be concluded that the criminal
procedural law defines procedural mechanisms to ensure the unity of judicial practice,
which lies in the application of a special procedure for derogating from the rules of law
in previously ruled decisions of the Supreme Court. The logic of construction and
purpose of the existence of these procedural mechanisms indicates that to apply the law
in such legal relations in the presence of opposing legal conclusions of the court of
cassation should be based on the fact that the conclusions contained in court decisions of
the Criminal Court of Cassation take precedence over the conclusions of the panel of
judges, the conclusions of the joint chamber of the Criminal Court of Cassation — over
the conclusions of the chamber or panel of judges of this court, and the conclusions of the
Grand Chamber of the Supreme Court — over the conclusions of the joint chamber,
chamber and panel of judges of the Court of Cassation?.

The above conclusion of the court fully complies with the statutory structure of
Article 434-1 of the CPC of Ukraine® and, in fact, reflects the basic idea laid down by the
legislator in this legal provision:

a) deviation from the conclusion on the application of the rule of law in such legal
relations in view of the specific circumstances is quite justified;

b) such derogation should be carried out only in accordance with the procedure
established by law;

c) the possibility of deviating from the opinion, depending on the composition of
the court in which it was adopted, is given to a court composed of a larger number of
judges of the Supreme Court, which determines the "higher degree of significance” of
such an opinion.

A more detailed consideration of these provisions implies the need to address the
following. Firstly, the deviation from the previously formulated legal position of the
court in some cases is quite natural, considering the existence of circumstances that
directly affect such a legal position. According to V. Kravchuk, a judge of the
Administrative Court of Cassation of the Supreme Court, different decisions constitute
the immanence of practice that is inherent in all judicial systems. The unity of judicial
practice aims to ensure the same interpretation, in other words, to give a template, which
will then find practical application in such cases [25]. Paragraph 30 of the above-
mentioned ACEJ Opinion states that ensuring equality, uniform interpretation and
application of the law should not lead to inflexibility of the law and the emergence of
obstacles to its development. Thus, the requirement "such cases should be treated
similarly” should not be taken as absolute. The development of judicial practice as such
should not run counter to the proper administration of justice, as the failure to develop
and adapt judicial practice will create a risk of impeding the reform or improvement of
the law. Changes in society may necessitate a new interpretation of the law and thus lead
to the abandonment of a precedent that already exists. Moreover, decisions of national

! Law of Ukraine No 31 "On the Judiciary and the Status of Judges". (2020, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1402-19#Text.

2 Resolution of the Second Judicial Chamber of the Criminal Court of Cassation of the Supreme Court No
130/1001/17. (2019, February). Retrieved from http://reyestr.court.gov.ua/Review/79957847.

3 Criminal  Procedural Code of  Ukraine. (2020, September).  Retrieved  from
https://zakon.rada.gov.ua/laws/show/4651-17#Text.
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courts and bodies established under international treaties (such as the Court of Justice or
the ECHR) often also have the effect of adjusting national case law [10].

Secondly, deviation from the court's conclusion on the application of the rule of
law in such legal relations in accordance with current legislation should be carried out
only by transferring criminal proceedings in which the court deems it necessary to
transfer the case for the consideration of a larger number of judges. Such a derogation is
stipulated by law only for the Supreme Court, in connection with which Articles 434-1,
434-2 of the CPC of Ukraine! introduced grounds and separate procedures for the
transfer of criminal proceedings from the court panel to the chamber, the joint chamber
and the Grand Chamber of the Supreme Court. In accordance with Part 3 Article 434-2 of
the CPC of Ukraine, the issue of transferring criminal proceedings to the Chamber, the
Joint Chamber or the Grand Chamber of the Supreme Court may be resolved before the
decision of the court of cassation.

This approach appears to be a fairly clear guide for the law enforcer, who must
make a decision in the presence of different conclusions of the Supreme Court on the
application of the rule of law in such legal relations. Finally, the issue of applying the
legal positions of the Grand Chamber of the Supreme Court in case of deviation from the
conclusion on the application of the rule of law was resolved in the decision of the Grand
Chamber of the Supreme Court of 30.01.2019 in case No. 755/10947/17. According to
this ruling, regardless of whether all rulings setting out the legal position from which the
Grand Chamber of the Supreme Court has departed are listed, the courts must take into
consideration the last legal position of the Grand Chamber of the Supreme Court upon
resolving identical disputes?.

CONCLUSIONS

1. One of the legal means of ensuring the stability and unity of judicial practice is the
decisions of the Supreme Court, which resolve the existing differences in law
enforcement.

2. The unity and permanence of judicial practice are closely linked to ensuring the
right of everyone to a fair trial, creating the necessary basis for this, which is to
implement the principle of legal certainty and to ensure reasonable predictability of
judicial decisions. Therewith, the constancy of judicial practice reflects the constant state
of a single law enforcement, in other words, it is a "rooted” unity of the solution of the
same legal issues as a direct indicator of the transition from quantity to quality.

3. In accordance with the current criminal procedure legislation of Ukraine,
deviation from the conclusion on the application of the rule of law in such legal relations
is allowed only under the procedure stipulated by Articles 434-1, 434-2 of the CPC of
Ukraine, i.e. for judges of the Supreme Court.

4. The performance of the functional role of the Supreme Court in ensuring the
sustainability and unity of judicial practice presupposes the requirement of stability and

! Criminal  Procedural Code of Ukraine. (2020, September). Retrieved  from
https://zakon.rada.gov.ua/laws/show/4651-17#Text.
2 Resolution of the Grand Chamber of the Supreme Court No 755/10947/17. (2019, January). Retrieved
from http://reyestr.court.gov.ua/Review/79834955.
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unity of its own practice, which excludes the existence of differences in its legal
positions. That is why Articles 434-1, 434-2 of the CPC of Ukraine clearly define the
mechanism for resolving such differences, imperatively making provision for the
necessity of transferring criminal proceedings from the Supreme Court considering the
case in cassation to the Chamber, the Joint Chamber, or the Grand Chamber of the
Supreme Court, if the court hearing the case in cassation deems it necessary to depart
from the conclusion on the application of the rule of law in such legal relations set out in
a previously adopted decision of the Chamber, the Joint Chamber, or the Grand Chamber
of the Supreme Court. Observance of this order excludes the situation of diametrically
opposed legal positions of the panels of the Supreme Court on the same issue, which has
a negative impact on law enforcement practice, creating grounds for legal uncertainty and
possible abuses in this area.

5. This legal mechanism for resolving differences in the practice of the Supreme
Court reflects the position of the legislator on the hierarchy of legal positions of the
Supreme Court. The key idea is that the possibility of deviating from the opinion on the
application of the rule of law, depending on the composition of the court in which it was
adopted, is given to a court composed of more judges of the Supreme Court, which
determines the "higher degree of significance” of such a conclusion and its application in
further judicial practice.

6. Another type of ruling of the Supreme Court that resolves existing differences in
judicial practice is the decisions of the Grand Chamber, which are aimed at resolving an
exclusive legal problem and ensuring the development of law and the development of a
unified law enforcement practice. Only the Grand Chamber of the Supreme Court has the
power to resolve disputes over legal positions in this area. Considering the specifics of
the procedure for transferring criminal proceedings to the Grand Chamber of the
Supreme Court and the criteria for establishing the exceptional nature of the legal
problem, this matter requires separate consideration.
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Bosoaumup AnapiiioBuy Kypaseiab

Hayionanvua akademisa npasosux nayk Ykpainu
Xaprkie, Ykpaina

MEXAHI3M 3JIOYUHY AK KATEI'OPISA KPUMIHAJIICTUKHA

Anortanis. Cyuyacuuii eman po36UMKY KPUMIHATICIMUKU XAPAKMEPUIVEMbCA  AKIMUGHUM
dopmysannam ii 3aeanvHoi meopii, usHauUeHHAM 006 €KMHO-npedMemHoi cghepu O00CHIOHCeHHA
yiei eany3i 3Hamb. AkmyanbHicmv O00CHIONCY8AHOI 8 cmammi npobaemMamuxu o06yMosieHd
HeoOXIOHICMI0 pPO3POOKU CYHACHOI HAYKOBOI KOHYyenyii npeomema HAyKu KpUMIHATICTUKU,
BUOKPEMIeHHs KOJd 3aKOHOMIpHOCMel, wWo eusuaiomvca. Memorw OocniddcenHs € aHauniz
CYYACHUX HAYKOBUX MIOX00i8 00 PO3YMIHHA MEXAHIZMY 310YUHY AK CMPYKMYPHO20 elleMeHma
npeomema HayKu Kpuminaiicmuxu. 3a0ns 0ocseHeHHs yiel memu Oyau SUKOPUCMAHI AKI
302AbHOHAYKOGT MaA  CNeyianbHi Memoou OO0CHIONCEHHs, 5K OIANeKMUYHUL, ICMOpUdHUL,
opmanvHo-102iYHUL, CUCMEMHO-CIPYKMYPHUL, NPABOBO20 NPOSHO3YE8AHHS, CUCMEMHO20 |
CeMaHmuyHo2o auanizy. Jlosedeno, w0 Mexanizm 3M04UHY AK YIliCHA cucmema 0OCMAGUH,
npoyecis, ¢axmopie, wo 00YMOBNOIOMb GUHUKHEHHST MAMEPIAIbHUX MAd [HWUX HOCii8
iHghopmayii npo camy nooito 3104uHy, ii YUACHUKIS, 3a0e3neyye MONCIUBICMb BUCYHEHHS PODOUUX
CAIOYUX 6epcCill, NIAHYB8AHHA PO3CNIOYBAHHA, UYINECHPAMOBAHO20 NOWLYKY HACNIOKI6 3104UHY,
6CMAHOGACHHS 3NIOYUHYSL, NOMEPNIIO20 (JHCepmel), CNPUSE KPUMIHATbHO-NPABOSIL Keanigikayil
CKOEHO20, a 6i0max 0e3 CYMHIBY GUCMYNAE 00 €KMOM KPUMIHATICMUYHO20 NI3HAHHAL.
Haczonoweno, wo mexanizm 3104uny auuie 00YMOBNIOE BUHUKHEHHS CHi0I8 (MamepiaibHuxX ma
ideanvHux), a momy ciiou sik HACAIOKU [ K pe3yibmam i000pa3cysaibHo20 npoyecy UXo0smo
3a Mmexci 1020 6HympiuiHboi cmpykmypu (0yoosu). Tomy npoyec 6i000padicenHs MexaHizmy
30YUHY 8 OMOUYIOHOMY Cepedosulyi, a 8i0Max i GUHUKHEHHA iHpopmayii npo 3104uH ma 1o2o
VUACHUKIB CI0 88adCAmMU OKpeMUM ACNeKmMoM NpeoMemy KpUuMinanicmuxu. 3a3HayeHo, wo
KPUMIHATICMUYHE GYEHHSI NPO MEXAHI3M 3/104UHY OO0CHIONCYE NPupody, CYMHICmb [ 3Micm
@YHKYIOHAbHOT  CMOPOHU  3M0YUHHOI  OIANILHOCMI, 3AKOHOMIDHOCHMI  npoyecie  83aeMo0ii
VUACHUKIB 37I04UHHOI NOOIi Midc c00010 [ 3 OMOYYIOUOI0 MAMEPIianIbHO 0OCHAHOBKOI0
(cepedosugem), a MaxKodc 3AKOHOMIPHOCHE, WO O0OYMOGIIOIOMb BUHUKHEHHS. Odcepen
Kpuminanicmuuno 3uauywoi ingopmayii npo cam 3nouun i uioeo yuacuuxis. Ilpoyec oice
be3nocepednbo20 YmMEOpeHHs: MAmepianbHux ma i0eanvHux cuioie, 3aKOHOMIpHOCMI 6i0OumMms 6
HUX HeoOXiOHOI THgopmayil marome O0CHIONCYBAMUCS THUUM OKDEMUM KPUMIHALICIMUYHUM
BUEHHAM NPO MEXAHiZM CHi0OYMBOPEHHS. 38epHYMO y8azy HaA me, WO MeXauism 310YUHY MAE
36'A3KU 3 IHWUMU KAMe2opisMu KPUMIHANICMUKY [ nepeoyciM 3 KpUMIHALICIMUYHOIO
Xapaxkmepucmukoro 3n04unie. Koncmamosano, wo KpumMiHanicmuina Xapakxmepucmuxa 3104uHie
— ye Haykoga abcmpakmua Kamezopis, 6 sKil 8i0odpadicena AKICHO-KINbKICHA IHpopmayis
PEMPOCHEKMUBHOI CHPAMOBAHOCMI K pe3yibmam NiSHAHHA MeXAHI3MY NeBHUX pPI3HO8UOI8
3104UHIB, MOOMO MEXAHIZM 310YUHY — Ye 00 €Km wWo 8i000PaANCYEMbCA, A KPUMIHATICIMUYHA
Xapaxkmepucmuxa — ye popma 1o2o 8i000paicents.

KuarouoBi ciioBa: cy0’ekT, kepTBa, 0OCTaHOBKA, CIOCIO, 3HAPSAASA, 3aCO0M, CIIAM 3JI0YHHY,
3JI0YMHHA JIiSUTBHICTD, TPEAMET 3I0YHHHOTO MOCATAHHS.
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CRIME MECHANISM AS A CATEGORY OF CRIMINALISTICS

Abstract. The current stage of criminalistics’ development is characterized by the active
formation of its general theory, the definition of the object-matter area of research in this field of
knowledge. The relevance of the issues studied in the paper is due to the need of a modern
scientific concept of the matter of criminalistics development, identifying the range of patterns
studied. The paper is aimed at analysing modern scientific approaches to understanding the
crime mechanism as a structural element of the matter of criminalistics science. To achieve this
goal, general and special research methods such as dialectical, historical, formal-logical,
system-structural, legal forecasting, system and semantic analysis were used. It is proved that the
crime mechanism as a holistic system of circumstances, processes, factors that determine the
emergence of material and other information carriers about the crime event itself, its
participants, provides the opportunity to put forward working investigative versions,
investigation planning, targeted search for the consequences of the crime, offender’s
identification, victim’s identification, contributes to the criminal legal qualification of the offense,
and therefore undoubtedly acts as an object of criminalistics’ cognition. It is emphasized that the
crime mechanism only determines the occurrence of traces (material and ideal), and therefore
traces as consequences and as a result of the reflective process go beyond its internal structure
(building). Therefore, the process of reflecting the crime mechanism in the environment, and
hence the emergence of information about a crime and its participants should be considered as a
separate aspect of the matter of criminalistics. It is noted that the criminalistics teaching on the
crime mechanism studies the nature, essence and content of the functional side of criminal
activity, patterns of interaction of participants of a criminal event with each other and with the
surrounding material situation (environment), as well as patterns that determine the sources of
criminalistics’ significant information on the crime itself and its participants. The process of
direct formation of material and ideal traces, the patterns of reflection of the necessary
information in them should be studied by another separate criminalistics teaching on the
mechanism of trace formation. Attention is paid to the fact that the crime mechanism has
connections with other categories of criminalistics and, above all, with the crimes’ criminalistics
characteristics. It is stated that crimes’ criminalistics characteristics is a scientific abstract
category, which reflects the qualitative and quantitative information of retrospective orientation
as a result of cognition of the mechanism of certain types of crimes, i.e. that the crime mechanism
is a reflected object, and criminalistics characteristics is a form of its reflection.

Keywords: subject, victim, situation, method, weapon, means, vestiges of crime, criminal
activity, subject of criminal encroachment.

INTRODUCTION

Throughout the history of its establishment and development, criminalistics has
traditionally studied the functional side of the crime (criminal activity), i.e. it was mainly
interested in answers to the questions: where, when, at what time, in what circumstances,
in what way, with what tools was a socially dangerous act committed. In general, being
well aware of what the subject matter of criminalistics, criminalists for a long time could
not offer a universal, unifying term that would most accurately and comprehensively
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cover the content of the subject matter in this field of knowledge. Such term appeared in
the early 1970s and it was the "crime mechanism".

As a scientific category, the concept of "crime mechanism™ was first used by O.M.
Vasiliev in defining the subject of criminalistics, which he considered as the science of
organising a systematic investigation of crimes, effective detection, collection, and study
of evidence in accordance with criminal procedure law, and prevention of crimes by
special techniques and means developed based on natural, technical, and some other
special sciences based on studying the crime mechanism (emphasis ours — V.Zh.) and
development of proofs [1]. Subsequently, R.S. Belkin formulated the definition of
criminalistics as a science of the laws of the crime mechanism (emphasis ours — V.Zh.),
the emergence of information about the crime and its participants, collection, research,
evaluation, and use of evidence, and special tools and methods of judicial investigation
and prevention of crimes based on knowledge of these laws [2]. Later, this concept
became dominant and in most of the proposed definitions of the subject of criminology
there is an indication of the regularity of the crime mechanism. Summing up, A.F.
Volobuev states that "the crime mechanism, being its functional (dynamic) side, is part of
the objective reality and therefore acts as an object, and some of its properties act as the
subject matter" [3]. Indeed, the mechanism of crime as a holistic system of
circumstances, processes, factors that determine the emergence of material and other
media about the event of the crime, its participants, provides the opportunity to put
forward working investigative versions, planning investigations, targeted investigation,
identification of the perpetrator, the victim(s), contributes to the criminal law
qualification of the offence, and therefore should undoubtedly act as the object of
criminalistic cognition.

The crime mechanism as a criminalistic category, as well as the specifics of the
development of a separate doctrine of this object of criminalistic cognition in different
years were studied by such criminalists as O. V. Aivazova, O. P. Antonov, R. S. Belkin,
O. M. Vasiliev, A. F. Volobuev, Y. P. Garmaev, O. Y. Golovin, A. V. Dulov, E. P.
Ishchenko, E. I. Zuev, Z. I. Kirsanov, M. K. Kaminsky, S. Yu. Kosarev, V. Ya. Koldin,
Yu. G. Korukhov, A. M. Kustov, O. F. Lubin, V. O. Obraztsov, M. V. Saltevsky, O. G.
Filipov, O. V. Chelysheva, S. N. Churilov, V. Yu. Shepitko, A. V. Shmonin, M. P.
Yablokov, etc. At the same time, regarding the definition and content of the term "crime
mechanism"”, its connections with other criminalistic categories, conceptual approaches
to the development of a separate forensic doctrine of the mechanism of crime, scientists
have made far ambiguous opinions in modern criminalistic literature. On many issues,
criminalists have not yet reached an agreed position. This once again necessitates further
independent study of the problems that arise in this area.

1. MATERIALS AND METHODS

These specified problematics relate to the scientific problems of the general theory of
criminalistics connected to the definition of its object-subject area, outlining the
boundaries of scientific research in this subject area, the development of conceptual
approaches to building a separate criminalistic doctrine of the crime mechanism. The
basic materials that served as the starting point for the preparation of this study are the
dissertations of A.M. Kustova [4] and O. F Lubin [5], as well as a monographic study by
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A.F. Volobueva [3]. Therewith, unfortunately, the above-mentioned problems are
understudied in Ukrainian criminalistics. That is why the emergence of A. F. Volobuev's
monograph "The crime mechanism and its connection with the conceptual provisions of
criminalistics” was positively received by the scientific community.

To solve the outlined problems, a set of general scientific and special methods of
scientific cognition was used in the study. In particular, the dialectical and historical
methods of cognition allowed to study the evolution of scientific views on criminalistics,
enrichment of its terminology, including with such a term as "crime mechanism". The
method of semantic analysis is used to specify the meaning of the term "crime
mechanism"”, its features, structure, integrative functions, differences from other
criminalistic categories. The comparative method allowed to analyse the recently
proposed approaches in the forensic literature to define the concept of “crime
mechanism", the creation of a separate criminalistic doctrine of the crime mechanism, the
separation of structural elements of the crime mechanism and its inherent patterns, the
cognition of which enriches the content of criminalistics and serves as the basis for the
implementation of technical means, tactics, and methodological recommendations for the
investigation of criminal offences.

The use of formal-logical and system-structural methods led to the conclusion that
the crime mechanism is a complex dynamic system of circumstances that determines the
content of criminal activity and includes the situation of the crime, a set of actions of the
offender and their accomplices; the attitude of the subject of the crime towards their
actions and their consequences; the behaviour of the victim and the actions of persons
who became accidental participants in the crime; links between actions and criminal
outcome.

The method of systematic analysis provided a generalisation of the accumulated
theoretical knowledge on the development of the term "crime mechanism"™, its correlation
with key categories of criminology, in particular the criminalistic characteristics of
crimes. The method of legal forecasting provided an opportunity to identify possible
areas for further development of scientific views on the category of "crime mechanism",
its integration into the terminology of criminalistics, the prospects of creating a separate
criminalistic doctrine of the crime mechanism. Thus, it can be argued that the applied
methodology provided objective cognition: a) of the crime mechanism as an integral
element of the subject matter of criminalistics; b) patterns of evolution of the
establishment and development of this criminalistic category, the development of its
content and structure; ¢) the prospects of creating a separate criminalistic doctrine of the
crime mechanism.

2. RESULTS AND DISCUSSION

The term "mechanism™ has an interdisciplinary meaning and is used in various fields of
legal knowledge, in particular in criminal law and criminology to describe the
mechanism of negligent crimes [6], criminal law mechanism to combat offences [7], the
mechanism of qualification of crimes [8], the mechanism of legal regulation fight against
crime [9]. In criminalistics, the development of the term "crime mechanism™ has come a
long and difficult way, where, according to A. M. Kustov, the following stages can be
distinguished:
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1. Inclusion of one of the main elements of the crime mechanism in the subject of
criminalistics — the method of its commission — the end of 19th century — 1940s.

2. The beginning of the use of the term "crime mechanism" in criminalistics, as
well as in criminal law and criminological aspects — the 1970s.

3. The emergence of the scientific term "crime mechanism™, the study of methods
of preparation, commission, and concealment of crimes — the late 1970 — early 1980s.

4. The establishment and development of the modern doctrine of the crime
mechanism — the 1980s — the present time [4].

Proceeding from the etymology of the term "mechanism™ — a system, internal
structure that determines the order of a certain type of activity [10], the special literature
offers various definitions of "crime mechanism", where the main features are as follows:

1. The process of committing a crime, including its method and all the actions of
the offender, accompanied by the formation of material and non-material traces, which
can be used to detect and investigate crimes [1].

2. Dynamic system of illegal behavioural acts, which are implemented in certain
conditions, direction, and sequence, and the phenomena caused by them, which have
criminalistic significance [11].

3. The set of interacting material systems and processes that form the event under
investigation and cause the emergence of sources of forensic information [12].

4. Spatial-temporal development of the crime event, the order, combination of
sequence and dynamics of individual elements that create it [13].

5. The set of material objects and processes in the preparation, commission, and
concealment of a crime [14].

6. The movement of the elements of the structure of the crime (objects, subjects,
instruments of the crime) to the point of interaction; the process of interaction itself;
further movement (action) of elements before the onset of the criminal result [15].

7. The system of processes of interaction of the participants of the crime, both
direct and indirect, with each other and with the material environment associated with the
use of appropriate tools, means, and other individual elements of the situation [16].

8. Complex (multi-element) dynamic system, developed primarily by the actions of
the subject of the crime, aimed at achieving a criminal result in relation to a particular
object of encroachment, as well as the actions of the victim and others, including those
who happened to be at the scene [17].

9. Temporary and dynamic order of connection of separate elements, situation,
factors of preparation, commission, and concealment of a crime, allowing to recreate a
picture of process of its commission [18].

10. The system of interacting of certain elements (their complexes) in space and
time, focused on the occurrence of a socially dangerous consequence in the form of a
criminal result, as well as the evasion of the subject(s) of a socially dangerous act from
criminal liability and punishment [19].

These and many other definitions of the term "crime mechanism™ given in the
criminalistic literature eloquently testify to the debatability and ambiguity of the
interpretation of the criminalistic category under consideration [20; 21]. Furthermore, the
controversy is added by those scientists who use the term "crime commission
mechanism™ [22; 23] instead of the "crime mechanism", with which it seems impossible
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to agree, because "commission” is only one aspect, elements of the system of criminal
activity (behaviour) along with preparation and concealment as independent acts in the
structure of activity, and therefore it is more apt to speak of "crime mechanism™ as a full-
fledged structure of the functional side of criminal activity.

Scientists also express far from unambiguous opinions regarding the structural
elements of the crime mechanism. Thus, R.S. Belkin defined the elements of the crime
mechanism as a complex dynamic system as follows: the subject of the crime; the
attitude of the subject of the crime towards their actions, their consequences and
accomplices; subject of encroachment; method of crime (as a system of deterministic
actions); criminal result; the situation of the crime (place, time, etc.); behaviour and
actions of persons who turned out to be accidental participants in the event;
circumstances that promote or prevent criminal activity; connections and relations
between actions (method of crime and criminal result, between participants of the event,
between actions and situation, subject of crime and object of encroachment, etc.) [24].

A.M. Kustov considers the following to be the main elements of the crime
mechanism: activity (rarely — individual actions and movements) of the subject of the
crime (perpetrator, criminal group, group of persons with prior consent of organised
group, criminal group); complex (set) of actions, deeds, and other movements of the
victim of the crime; complex (set) of actions, deeds, and other movements of persons
who turned out to be indirectly connected with the criminal event; certain elements of the
situation used by the participants in the criminal event; subject of criminal encroachment.
According to the scientist, these components of the crime mechanism in constant motion
and development. With this in mind, information about them can be used in the process
of detecting and investigating a particular crime [25].

According to Z.I. Kirsanov, the structure of the crime mechanism includes the
following elements: the person(s) implementing the criminal plan by purposeful
behaviour (actions); method of crime (preparation, commission, and concealment); the
victim, their behaviour related to the crime; the subject of criminal encroachment; tools,
means of crime, and other objects used for criminal purposes (such as tools for the
manufacture of instruments of crime); persons indirectly involved in the crime, such as
those who unknowingly assisted in the acquisition or concealment of the tools or means
of the crime; material situation (environment) in which the crime was prepared and took
place or measures were taken to conceal it, i.e. areas and premises (for example, the place
of hiding), household items, objects or things left by the offender or the victim at the
scene, as well as material processes that took place during the crime (e.g. fire, accident,
production processes, etc.) [26].

A.F. Volobuev, unlike previous scientists, along with the subject, situation, object
of encroachment, victim and method, includes traces of the crime in the structure of the
crime mechanism, considering them to be the last element, because traces are a
consequence (result) of the crime [3]. In the development of the proposed structure, A. F.
Volobuev identifies two groups of inherent patterns of crime: 1) natural connections
between the elements of the crime mechanism and the relations between the specific
features of the subject of the crime and their chosen subject of encroachment; the
connections and dependencies between the specific features of the subject of the crime
and their chosen place and time of the crime and the favourable situation, connections
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and dependencies between the specific features of the subject and their chosen method of
criminal encroachment (including selected means and tools); connections and
dependencies between the chosen subject of the method of criminal encroachment and
traces of their actions, both material and non-material, 2) natural connections that are
manifested in the development and manifestation of individual elements of the crime
mechanism (connections and dependencies that appear in the formation of traces,
connections and dependencies that are manifested in the formation of the identity of the
offender, connections and dependencies that are manifested in the formation of aid to the
crime) [3]. Summing up, A.F. Volobuev notes that “in the light of the modern doctrine of
the crime mechanism, the indication of the regularity of the crime mechanism and the
regularity of information about the crime and its participants in R. S. Belkin's definition
of the subject of criminalistics is incorrect, because the origin of information about the
crime traces) is a component of the crime mechanism. Therefore, it should be considered
more accurate to indicate only the laws of the crime mechanism, which cover the
considered dependencies and connections of both levels and are established by forensic
science as a result of studying such an object as criminal activity [3].

Admittedly, there is no doubt that material and ideal traces are a means of
reflecting the circumstances of the crime and carry forensically significant information
about the perpetrator, the victim and their actions. And this is natural, because in
criminalistics the description of the crime is performed with consideration of the causal,
spatiotemporal, informational, and other connections of individual acts of activity. In
particular, the spatial relation reflects the position and interposition of material objects
within a particular space, such as the positional relationship of objects at the scene; the
nature of the spatial area of individual operations and episodes; the general orientation of
the event and related processes in space; lack of spatial connections between individual
objects and the event of the crime. Temporal connection describes the sequence of
manifestation of certain phenomena and processes, shows the specifics of their course.
As for the crime, it shows the ratio of elements of the mechanism of the crime in time,
the duration of certain events, their beginning and end, the possibility of committing
certain actions in a fixed time interval. Causation can manifest itself in two forms: 1)
when all criminal consequences are conditioned by the wilful actions of the offender; 2)
when the subject of the crime is a material element of the mechanism of the investigated
event, and the voluntary actions of which do not significantly affect the consequences of
the crime. Therewith, K. T. Aitbayev draws attention to the fact that there is an obvious
dependence between space-time and causal relations, the so-called space-time
isomorphism, when spatial changes of things are also their time changes; space and time
covered by motion can interflow [27]. In view of the above, I. Yu. Baimuratov states that
the following levels of interaction can be distinguished in the mechanism of crime as a
complex structure: elementary simple interaction (reflective act); interaction (paired
display systems); complex (multilateral) interaction of three or more objects; all
processes of interaction as a part of the mechanism of the investigated event [28]. In this
aspect, the opinion of V. E. Kornoukhov is also clear that it is impossible not to
investigate the crime mechanism when covering the content of the doctrine of traces of
crime, and the mechanism is determined by the characteristics of the offender. Therewith,
a person manifests oneself by committing and concealing a crime, the variability of
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which is determined by criminal situations, which leads to the variability of traces of the
crime, which, moreover, is determined by the circumstances [29].

Assessing the feasibility of including traces in the structure of the crime
mechanism, it is necessary to assume that the mechanism is an internally closed dynamic
system of processes and states of the investigated event that occur during the interaction
of persons, material objects and that is, the crime mechanism only determines the
appearance of traces. In turn, the traces as consequences and as a result of the reflective
process go beyond the internal structure of the crime mechanism and therefore it seems
controversial to include them in this structure. A. F. VVolobuev himself refers to the
connections and dependencies that are manifested in the formation of traces to the second
level of patterns of the crime mechanism crime, i.e. to connections that go beyond the
internal structure of interacting elements and have an external, side effect [3]. Moreover,
the process of reflecting the crime mechanism in the environment, and hence the
emergence of information about the crime and its participants, should be considered a
separate aspect of the subject of criminalistics. In this regard, A. M. Kustov fairly points
out that the laws of the crime mechanism constitute an element (part) of the subject of
criminalistics, the second element is the laws of origin (development) of information
about the crime and its participants, the third is the laws of law enforcement to detect,
investigate, and solve a criminal event [30].

Considering the above, the criminalistic doctrine of the crime mechanism examines
the nature, essence, and content of the functional side of criminal activity, the patterns of
interaction of participants in a criminal event with each other and with the surrounding
material environment, as well as patterns due to which emerge the sources of
criminalistically significant information about the crime and its participants. The process
of direct formation of material and ideal traces, the patterns of reflection of the necessary
information in them should be studied by other separate criminalistic doctrines (R. S.
Belkin mentions the doctrine of the trace formation mechanism [31]; A. M. Kustov — the
doctrine of detection, record, and study of sources of criminalistically significant
information [25]).

A. F. Volobuev’s thesis that “the doctrine of the mechanism of crime should be
developed precisely as the doctrine of the object of forensic investigation (and its
subject)” also needs some clarification [3]. Undoubtedly, the prevailing scientific concept
nowadays is that the mechanism of crime is the object of forensic knowledge. But the
mechanism of crime as a functional aspect of criminal activity is only one of the
components of the object of forensic knowledge. Therewith, recently there have been
constant proposals to expand the object-subject sphere of criminalistics in the
criminalistic literature [32]. In particular, O. S. Andreev proposes to supplement the
structure of the object of criminology with such an element as "post-criminal behaviour
of persons associated with criminal activity" [33; 34]. Moreover, the doctrine of the
object of criminology defines only general, conceptual approaches to understanding its
components, while a more in-depth study should be carried out within individual
criminological doctrines, including the doctrine of the crime mechanism. As A. M.
Kustov points out, the criminalistic doctrine of the crime mechanism should deservedly
take its place among such separate criminalistic theories as criminalistic identification
and diagnosis, the doctrine of the identity of the offender and the victim, investigative
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situations and criminalistic characteristics of certain crimes and others, which have
already been developed, substantiated, and applied [25].

The study of the crime mechanism also presupposes the need to clarify the question
of the correlation with other criminalistic categories and, above all, with the criminalistic
characteristics of the offence. Notably, two approaches have been developed in
criminalistics regarding this matter. According to the first one, the criminalistic
characteristics of crimes are actually separated from the crime mechanism and interpreted
as an abstract scientific concept that is the result of scientific analysis of a particular type
of criminal activity (type or kind of crime), generalisation of its typical features and
characteristics [35; 36]. As A. M. Kustov notes, despite some external similarities of the
constituent components, the mechanism of the crime and the criminalistic
characterisation of crimes are not identical and substitute concepts. These are two
independent scientific categories that have the right (according to their significance for
the general theory of criminalistics and practice) to exist and further development and
research [37]. Among the arguments in favour of his position, A. M. Kustov points out
that criminalistic characteristics of crimes contain a system of typical information, data
on methods of preparation, commission, and concealment of crimes of a particular kind
(genus), but they do not contain information on the dynamics of relations through actions
between accomplices, victims, and other participants. In the crime mechanism of a
certain type, elements of this system are shown in dynamics, in interrelation, step-by-
step, typical actions of the criminal on preparation, commission, and concealment of a
criminal event are specified, as well as typical and other behavioural acts of the victim
and other persons casually involved in a criminal event [38].

Proponents of the second approach assume that the crime mechanism is the subject
of criminalistics, the result of the knowledge of which is the knowledge about it,
accumulated in the criminalistic characterisation of crimes. In this regard, O. V.
Chelysheva writes that the elements of the crime that could potentially be included in the
crime mechanism should be described in the criminalistic characteristics [39]. O. Yu.
Antonov emphasises that the development of criminalistic characteristics of certain types
of crimes is impossible without studying the essence of the term "crime mechanism", its
elemental composition and the natural connections between its elements [40]. E. V.
Smakhtin points out that the patterns of the crime mechanism together form a forensic
characterisation of the crime as some abstract model [32]. S. N. Churilov proposes to
refer to the generalised data on the crime mechanism of a certain type with the term
"criminalistic characteristics of the crime mechanism", considering it identical to the
concept of "laws of the crime mechanism™ [41]. O. V. Aivazova notes that the crime
mechanism reflects the dynamic nature of criminal activity, while the systematised
results of its scientific cognition in a complete, more static state are presented in the form
of criminalistic characteristics of crimes [42]. O. Yu. Golovin emphasises that the crime
mechanism should be the object of scientific research, the result of which will be the
development of forensic characteristics [43]. Summing up, A. F. Volobuev states that
"the crime mechanism is an object of cognition (reality), and criminalistic characteristics
are a set of knowledge about this object (part of the content of criminalistics). And this is
the only difference between them when the elements coincide, as is the case with
adequate reflection™ [3].
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Thus, criminalistic characterisation of crimes is a scientific abstract category,
which reflects the qualitative and quantitative information of retrospective orientation as
a result of knowledge of the crime mechanism of certain types, i.e. the crime mechanism
is an object that is reflected [44], and criminalistic characterisation is a form of its
reflection [45-47].

CONCLUSIONS

The crime mechanism is an internal, systemic, complex, dynamic order of interaction of
criminologically significant elements of criminal activity of the subject and factors of
objective reality that reflect the content of criminal activity and cause the emergence of
criminalistically significant information. This system includes the situation of the crime;
the subject of criminal encroachment; a set of actions of the criminal and persons related
to them to prepare, commit and conceal crimes; the subject's attitude to the crime, their
actions and consequences thereof; the behaviour of the victim and the actions of persons
who became accidental participants in the crime; links between actions and criminal
outcome.

The crime mechanism is an internally closed dynamic system of processes and
states of the investigated event, which arise in the course of persons' interaction in the
crime, material objects, and which generates the emergence of sources of criminalistic
information, i.e. the mechanism of the crime only causes traces. In turn, traces as
consequences and as a result of the reflective process go beyond the internal structure of
the crime mechanism. Criminalistic doctrine of the crime mechanism explores the nature,
essence, and content of the functional side of criminal activity, patterns of interaction of
participants in a criminal event with each other and with the surrounding material
environment, as well as patterns that determine the sources of criminalistic information
about the crime. The process of direct formation of material and ideal traces, the patterns
of reflection of the necessary information in them are the subject of study of another
separate criminalistic doctrine of the trace formation mechanism.
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